UNITED STATES DEPARTMENT OF EDUCATION

THE SECRETARY

In the Matter of Docket No.92-131-ST
Bnai Arugath Habosem R

Student Financial
Assistance Proceeding

Decision of the Secretary

This matter comes before the Secretary on appeal by the Office of Student Financial
Assistance Programs, U.S. Department of Education (OSFA), of the Initial Decision of
Administrative Law Judge Allan C. Lewis (ALJ) dated March 2, 1993. Respondent Bnai
Arugath Habosem (Bnai) filed a brief in opposition. In the Initial Decision, the ALJ determined
that Bnai had committed a violation of Pell Grant regulations by disbursing Pell funds to 58
students who were enrolled simultaneously in Bnai and in secondary school. The ALJ
determined that termination of Bnai was unwarranted, but did determine that Bnai should be
fined $1000 for its "one" violation.

In determining the appropriate fine to be levied against Bnai, the ALJ found Bnai to be
a "small school," thus mitigating the amount of a fine to be imposed. The ALJ based this
conclusion on Bnai’s receipt of $760,000 in Pell funds, and comparable cases which had
previously come before the ALJ. In his determination, the ALJ rejected OSFA’s argument that
Bnai was a "medium-sized" school.

DISCUSSION

On appeal, OSFA moves the Secretary to adopt a decision terminating Bnai’s
participation in the Pell Grant program and increasing the fine against Bnai to $2,500 for each
of the 58 improper disbursements to students.

OSFA argues that each student in receipt of improper funding equals one violation. In
support of its appeal, OSFA argues that the violations of these Departmental regulations show
that Bnai is not capable of fulfilling its fiduciary obligation to the Department.

The Department’s general policy is that termination is appropriate when an institution has
consistently violated the statutes and regulations governing student assistance programs or failed
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to maintain standards of financial responsibility and administrative capability, and attempts to
correct deficiencies have failed.’

The ALJ found that Bnai’s violations did not entail the level of continued misconduct
sufficient to warrant termination. The Secretary believes this finding is supported by substantial
evidence and will not disturb it on appeal.

However, the Secretary believes that the ALJ erred in his finding that only one violation
occurred. Continuing violations of the same regulatory prohibition should not be considered a
single violation, but multiple violations of the same prohibition. Any other conclusion would
result in an institution having no incentive to correct existing violations. The facts presented
clearly indicate that 58 violations occurred -- the unlawful funding of each student who was
simultaneously attending Bnai and a secondary institution.

Because of the ALJ’s reliance on his finding that only one violation had occurred, the
Secretary believes it is appropriate to reconsider the appropriate fine to be levied.

The Secretary has authority to fine an institution up to a maximum of $25,000 for each
regulatory violation. The amount of the fine is to reflect the "gravity of the violation" and the
"size" of the institution.? The purpose of a fine is to punish the institution for its misconduct
and to deter that school, as well as other institutions similarly situated, from committing similar
violations in the future.

In determining the appropriate fine, the Secretary first considers the gravity of the
violation. In the instant case, the violations appear to have been due to simple neglect, and Bnai
took remedial measures in a reasonable time after discovery of the violations. The record shows
that Bnai took immediate corrective action in repaying $27,600 from 1992 and complied with
the method of correction outlined in the "Dear Colleague" letter of February of 1992, as
discussed by the ALJ. Bnai’s cooperation is clearly a mitigating factor.

The Secretary must also consider the size of an institution when establishing a fine. The
Secretary finds that neither the ALJ’s experience nor the informal guidelines used by OSFA are
appropriate. The ALJ has only a limited number of cases in his experience to use in
determining the relative size of an institution; and, OSFA’s argument for clearly delimited levels
of participation in Title IV programs fails to demonstrate any statistical basis.

General information on the levels of participation in student financial assistance programs
are available in the official files of the U.S. Department of Education. The Secretary has
requested the Institutional Data System, Office of Postsecondary Education, U.S. Department

1" 42 Federal Register 64567 (1978).

2 34 C.F.R. § 668.92(a).
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of Education, to provide fiscal year data regarding participation levels of educational institutions
in the various federal student financial assistance programs. This information is attached to this
decision in Appendix A, and the Secretary hereby takes administrative notice of this data.

In 1990, the last year for which complete figures were available, the median participation
rate in the Pell Grant program was $220,633. Fully fifty (50) percent of the schools
participating in the Pell Grant program received less than $220,633 in fiscal year 1990. Even
assuming a growth rate in participation in the program, Bnai is not a "small school" as measured
by their participation in the Pell Grant program. Therefore, Bnai’s "size" should not be
considered a mitigating factor.

Therefore, upon consideration of the original violations and Bnai’s cooperation, the
Secretary believes that a fine of $1,500 per violation, for a total fine of $87,000, is appropriate.

1 therefore affirm the findings of the ALJ with respect to the issue of termination, but
find that the fine of $1,000 is inadequate for the reasons stated above and raise the fine to
$1,500 per violation for a total fine of $87,000.

So ordered this 24th day of August, 1993.

Richard W. Riley E;

Washington, DC



Office of Hearings and Appeals
U.S. Department of Education
400 Maryland Avenue, SW
Washington, DC 20202-3644

Leigh Manasevit
Brustein & Manasevit
3105 South Street, NW
Washington, DC 20007

Carol S. Bengle

Office of the General Counsel
U.S. Department of Education
400 Maryland Avenue, SW
Washington, D.C. 20202-2110
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APPENDIX A

U.S. DEPARTMENT OF EDUCATION - OFFICE OF POSTSECONDARY EDUCATION
INSTITUTIONAL DATA SYSTEM - TITLE IV PROGRAM EXPENDITURES
CRITERIA DEFINITIONS
JULY 12, 1993

Overall Criteria:
All Main Institutions, that have an OPE identification number located within the United States
including Trust Territories, were selected from the Office of Postsecondary Education’s
Institutional Data System (IDS). The total universe is 10,747.

Expenditures - Program Year:

PELL, SEOG, PERKINS, and CWS programs are listed in Program Year cycles. A Program
Year begins July 1st and ends June 30th of the following year.

Expenditures - Fiscal Year:

GSL STAFFORD, GSL PLUS and GSL SLS are listed in Fiscal Year cycles. A Fiscal Year
begins October 1st and ends September 30th of the following year.

NOTE: All GSL Expenditures for Fiscal Years 1981, 1982, 1983 and 1984 are identified as
cumulative figures under Fiscal Year 1984. ‘

Criteria #1: (Total Part.)
The total number of institutions with an expenditure greater than zero.
Criteria #2: (Total Expenditures) |
The sum of all expenditures for each program.
Criteria #3: (Maximum Expenditure)
The highest expenditure for each program.
Criteria #4: (Minimum Expenditure)
The lowest expenditure for each program.
Criteria #5: (Mean)

The mean was computed by using the total expenditures by program divided by the number of
institutions with a value greater than zero.
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Criteria #6: (Median)

The median was computed by locating the expenditure by program that is the midpoint of all
institutions with a value greater than zero.

Criteria #7: (Mode)

The mode was computed by locating the most frequent occurring expenditure by program with
a value greater than zero.

Criteria #8: (Standard Deviation)

The standard deviation was computed by summing the squared deviations of each measure from
the mean of its distribution by program with a value greater than zero.
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