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UNITED ST'AmS DEPARTMEMI'OFEDUCATION 

In the Matter of Docket Number 93-148-ST 
StudentE-l Assistance 

U P S b  COWEGE, *=
- Respondent 

This matter comes before the Secretary onappeal by Upsala CoUege (Upsala), and on 
cross appeal by the United S w  Department ofEducation (Dqmrhnent), Office ofStudent 
Financial Assistance h & s  (SFAP)of the initialdecision issued by the administrative law 
judge (Aw)MI May 17, 1994. Based upon an October23,1993,notice of intent to t e " k  
(lUdce)and submisians related thereto, the ALJ concluded Upsah was not a financially 
responsible institution, as mandated by the Higher Education Act of 1965, as amended, @EA 
or Title IV). The AW Decision (AwPec.) at 37. Accordingly, the A I J  terminated Upsala's 
participationin UIG TTtleN programsand imposed a fine of $5,OOO against the school �or 
violating Title Ivaudit regulations. Ig, 

Upsala and SFAP filed timely appeals on June 27,1994. Up& timely fired an 
psit ion bappealon July 27,1994, and SFAP Bedits opposition the next day. Although 
ITp.salaand SFAP agree with rwpeCtivt~ O ~ O I I Yof the Wdaldecision, each seeks to have 
vmhm por&ionsreversed. W Appeal Brief of Upsala to !kxetary of Education (Upsala 
Appeal) pig;SFAP Briefon Appeal @FAP ApPean a.For the reasan%c~uthed 
below, I set aside the ALJ's decision, and remand it to the tribqal below for fkther 
consideration. 

BACKGROUND AND PROCEDURALHXSTORY 

Upaala is a non-profil kititution ofhigher educalion loafed in East New 
Jmey. ALJ Dec. at 2. The schooI ofksprogram in the humanities, natural sciences, social 
Science, fine arts, social work, and accounting. ;IdL As last w e d ,  Upsah is ona cash 
reimbursementsystem and, thus, Iess than one semester ofFedeal W s  are at riskh the 
eveat the school should cease operations. at 3. 
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Upsala's 1993 fbncial stab%" indicates the school has significant debt. &at 2. A 
large portion of that debt i s  owed to the Mission Fund of the Evangelical Lutheran Church of 
Americsr, the EvangeLical Lutheran Church ofAmerica, and four of Upsah's Lutheran
affiliated sister schools (COTtectiveIy, Upsata's Creditors).' &at 3. By the Same taken, a 
large portion of Upsala's debt is guaranteedby the city of East Orange and Essex County.' xd, 

In the Notice, the Department alleged thatUp& was not financially responsible 
because it Ediled to meet departmental numeric financialstandards set forsh at 34C.F.R. 
6668.13(~). &at 6. SpeCifkaLIy, the Department dcge!d that Upsala experienced either 
aperating losses over its two most recent fiscalyears, or a deficit net worth for its latest fiscal 
year. 34C.F.R. 9 668.13(c). h either case,the Department argued, the school should 
be tenninated from participatingin the Ti& TV pu~&rams.~ 

Upsala argued that theprecipitous closure standard was applicable to this matter, and 
the Aw agrred. &g &&at 3-7.Th&, the A U  concluded Upsala failed to satis& the 
precipitous c20sm smW and, thus, he ruled the schooi should be terminated from 
participating in the Title Ivprograms. &Lat 32. M c ~ e ~ v e i ,rather than upholding SFAP's 
$4o,Qoo fme, the ALJ imposed a $5,000 fine against the school. at 36. 

Now, Upsala appeals the ATJ'Sniling regardhgthe preCipitous clasure standard. 
Upsala Appeal m.SFAP appeals the Aw's ruling toreduceitsproposed fine h m  
$4O,OOO to $5,OOO. SFAP Appeal passim. 

A 4  

DISCUSSION 

mong other things, Up& argues that the school's dueprocess rights were violated 
when it was not p i d e d  adequate notice that the precipitousclosure standard would serve as 
the grounds fot its termination from the "WeIVprograms. Upsala Appeal at 5. Upsala 
asserts that, atthough thc ALJ pm@y considered the precipitous ciame standard relevant, he 
nonetheies exceeded hisauthority by allowing the Department bte"kthe school h m  
the Title IV programs based upon this same standard. &at 5-6. Upsala concludes the ALJ 
should have simply rpjected the Notice in light of thc Departmerit's IWwe to refer tc the 
foregoing standatd. 

-2-

The debt is estimated tobe $1.8 million. 

This amount totals $4.2 million. 

The Department, at its d i d o n ,  invoked the above regulation ova the Precipitous 
dmure standard set forth in Section 49&(c)(3)(C) of the HI%, b,another means by which 
to determine whether an institution is financially responsiblc. PILT Dw.at 7. 
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In response, SFAP aquaUpsala wasd y  atitled tonotice of the Department’s inoenr 
fo terminate the Scha31from theTih Iv pgIalns based upon the SchoOI’s alleged failureto 
demonstrate fhmciaIresponsibility. SFAP Reqonse to Briefon Appeal (SFAP Br.) at 4. 
According to SFAP, the school raceived cxady that. 

SFAP Wists the Department was notobligated toinfotmUpsala that the allegation of 
financialirreyyonsibility was solely based upon the pncipitousdosure provision because that 
pmvision could serve as a de&!= against si- aUegatians. J;$ at 5. SFAP adcnowIedges 
that Up& as the movhg party. p ” ? y  raise!d thisdsfenseat the W g MWW,but 
concludes the school f%Ied to convince the Aw that it was meritmious. I& at 5-6. 

- MrizeUp&’s ccmtwtio~~of inadequatenotice was not addn?ssedby the Aw; paaians
of his decision are quite relevant ta my analysis of tbis issue. For example, he stated there are 
alternativeways b dentonstrstethat an institution is or is not financially responsible. AU 
D#;.a~4-6. .Inthis regmi, the Aw set forth hprei$pitous closure standafdin his decision. 
&at 3. Specifirally, the Aw underscmed a portion of the precipitcws closure standard which 
provides an institution must estahtish tp the satisfirction of the Sa;relary that the school has 
sufficient resourcesto ensure against the precipitousclosure of the institution. TheALJ 
acknowledgedthat when a school makes the foreguing showing, it is deemed tobe finaocialy 
re$roasi%le,irrcspectivt of the findings macle under mhe.r applicable departmental standards. 
Mhat4-

Inmnjwction with the above discussion, the ALJ also nofed that, althmgh ihe 
Department bears theoveralf burden ofpersuasion in terminationpmmedhgs, the party 
seeking KIinvoke the precipiaous closure standardis cxpkd tocstry theev’identklyburden 
of production. &at 9. Hence, my deternrinatim as towhether the D q ” t  provided
Upsala with adequatenotice is based upon my review of how the p~&pitous closure standad 
aligns itself with departmental notice s?andadsand certaidevidentiary burdens. 

Clearly, in theinstant case, the precipitous cbsure pravisionprovided with an 
i&mative way to refute the Notice’sfurding that, under depolTtmeatal numeric standards, the 
school allegedly was not financidy responsible, &,a defense. Thus,asalluded toby the 
AIJ, the burden ofprodudion fkU upwn the school to subsW&te thisdefiense. NonetheIess,’ 

Upsala mehow assumes the Department must 1) nom the school of the PtIe N 
termbation decision based upon the Department’sdinamciafly itresponsible firding; 2) notify 
the school tnat this finding is based entirely upon QsaWs failuretohave sufficientresour@e~ 

tb avoid a pnxipitous closure; and 3) soIely cany the burdens of production and persuasion.
The second and third assumptims are incorract, 
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The Departmat was neitherrequhd nor shoald it have been expected to include 
possibledefenses wiulin th?Notice. This notion defies dl that is fundamental to the 
adjudicatoryprocess.' At any rate, the A w ' s  decision to s t i h  downthisdefensehad no 
baing on the adequacyof the Notice, the fin& 

far-.&g&&g&J&&and CtXWUCfiOQ 
hc. v. and-, 489 F.2d 1257,1264, 

(AdministratiVr:pleadings ace very librally COllsfNed to requireonly that the notice fairly 
apprise the party ofthe n s o n  h r  thenction;). men- I find that UpsaIa receiyed sufficient 
notice. 

Upsala also argues that the ALT erroneously amchided the school did not satisfy the 
,.c 	 precipitousclosure Ssndarrfs due toits large debt. Upsala Appeal at 13. Although Upsala

concwlesit has SigniriCantdebt, the schd ccmterrtdsother fkctors relIts$it has significant
fesources toprevent a pdpitous closure. at 15. According bthe school, UpsaIla's 
Credim ackncnvlwlge that from both financialand mrnmdty relations standpoints, &e 
institution is morevaluable to them apen- at 16. Fuxthqoze, in an effort tostrengthen
its position, Upsala argues that the testimony of a Department Witness whn rdused to -ti@ 
that the sdml was financiaUy unstable, must be considwed. J& at 15. 

SFAP arguesthe AIJ had more than Wugh factsZmd data regarding U m ' S  
purported detdorating financial cadition tojustify his rejection oftheprecipitous closure 
d&Se and, ultimately, his docision to Up- lkom the StleIVpmg". SFAP 
Bt.	at 6-21- Consequently, SAP asserts the Aw's ruling on thisissue sbould be afibned. 

at 24. 

Conmq toUpsaIa's arguumts, the Aw based his decision to rcjcctthe precipihus
closuredeftlnse on more thanjust UpsaIa's sig&icaut debt. aALJ Dec. at 16-37. For 
example, theALT noted UpsaIa failed tomeet -tal numeric standards, which 
prompted the UePgTmilent toconclude the school was not financially responsible. J& at 9. 
Furthermore, theAIJ qtdoned Upsala's faihm toposta suety of$1.15 million, whicb he 
d e e d  to bc reasunable under the circumstanw. I& at 18-19. The ALJ also expressed 
concem about the dispraportionatdy large amount of revenue Upsala shimtopay 
scholarships and grants, which could prove linanWy irresponsible. at 19-24. F M y ,
forpurposes of this discussion, the Aw �bund that UpsaZa represents a Iarge creditrisk given 
the report ofa naticmally mgnized credit qmting agency, at24-25. 

4 


'Surely, U@ah would not want, nor should it expect, the Deparftnmttodevise and 
dictate the school's djudication stmegy. 



closure," &at 13. M m w w ,  hir decision nmgnbedtho school's "long-tern~debr 4 owed 
~mguaranteed
& A $IQ, (emphasis added). Furtbermone,at the time of this hearing, the Aw 
opined, based upon the facts prc#cnted, that upsah wozlld not close in mid-seanestet. && at 
14. The Aw also noted Up& was currentinpayingpg"Witiesand did not owe 
HEArefitnds. k a t 3 1 .  

Given theA u ' s  various obsezvations, I am not fully mvinced Upsah fails to meet the 
Precipito~jsc iosu~~standard Therefore, I act aside thoA w ' s  Nung on thismatter, and 
rwnand it to the tribunalbelow fbr furtherreview astowhether Upsaia has established that 
suf5cientresourcesare feadily availableto ensure againstapxecipitow closure. 

As for SFAP's appeal, I shall withhold my decision as to whether the $5,OOO PenaIry 5 
proper, pending the review of theabove"-

ORDER 

Accordingly, I order the tribunal below to d e w  tite Wings of the Aw todetermine 
wbether theycodom with the provisions of section 498c(c)(33)(C) of the HEA-

So ordenxi this 15thday ofMay 1995. 

U.C. 
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