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On December 1 9 ,  1991,  Molly Hockman, D i r e c t o r ,  D i v i s i o n  o f  A u d i t  
and  Program Review, O f f i c e  o f  S t u d e n t  F i n a n c i a l  A s s i s t a n c e  (OSFA) 
o f  t h e  U . S .  Department  of E d u c a t i o n  (ED) imposed an emergency 
a c t i o n  a g a i n s t  t h e  N a t i o n a l  Schoo l  of H e a l t h  Technology ( N a t i o n a l  
S c h o o l ) ,  8 0 1  Arch S t r e e t ,  P h i l a d e l p h i a ,  PA 19107. The emergency 
a c t i o n  was imposed p u r s u a n t  t o  20 U.S. C. 5 1094 ( c )(1)( E )  and  t h e  
p r o c e d u r e s  f o r  emergency a c t i o n  set f o r t h  a t  34 CFR 5 668.83 .  I n  
r e s p o n s e ,  N a t i o n a l  Schoo l  r e q u e s t e d  an o p p o r t u n i t y  t o  show c a u s e  
why t h e  emergency  a c t i o n  is unwar ran ted .  

P u r s u a n t  t o  t h e  D e l e g a t i o n  o f  A u t h o r i t y  from t h e  S e c r e t a r y  t o  me, 
d a t e d  S e p t e m b e r  1 0 ,  1991,  t o  conduc t  p r o c e e d i n g s  and i s s u e  f i n a l  
d e c i s i o n s  i n  c i r c u m s t a n c e s  where e d u c a t i o n a l  i n s t i t u t i o n s  r e q u e s t  
a n  o p p o r t u n i t y  t o  show c a u s e  why an emergency a c t i o n  is 
u n w a r r a n t e d ,  I conduc ted  a h e a r i n g  i n  Washington,  D . C . ,  on 
J a n u a r y  1 4  and  1 5 ,  1992.  N a t i o n a l  Schoo l  was r e p r e s e n t e d  by 
P e t e r  S .  L e y t o n ,  E s q . ,  of Whi te ,  F ine  & V e r v i l l e ,  Washington, 
G . C . ,  a n d  OSFA was r e p r e s e n t e d  by c o u n s e l ,  from t h e  O f f i c e  o f  
G e n e r a l  C o u n s e l ,  Lawrence G .  a r e t t ,  Esq. The p roceed ing  was 
t r a n s c r i b e d  by  a c o u r t  r e p o r t e r ,  w i t n e s s e s  t e s t i f i e d  unde r  o a t h ,  
and documen t s  were i n t r o d u c e d  i n t o  e v i d e n c e .  

A s  a t h r e s h o l d  m a t t e r ,  p r i o r  t o  my f i n d i n g  on t h e  d e t e r m i n a t i o n  
r e g a r d i n g  t h e  a p p r o p r i a t e n e s s  of  t h e  emergency a c t i o n ,  I must  
a d d r e s s  a n  i s s u e  r a i s e d  by c o u n s e l  f o r  OSFA f o r  t h e  first t i m e  a t  
t h e  c o n c l u s i o n  o f  h i s  a rgument .  The i s s u e  is whether  I p o s s e s s  
t h e  a u t h o r i t y ,  p u r s u a n t  t o  t h e  S e c r e t a r y ' s  d e l e g a t i o n  t o  me, t o  
d o  more t h a n  make a b s o l u t e  f i n d i n g s  a s  t o  whether  an  emergency 
a c t i o n  i s  o r  is  n o t  w a r r a n t e d .  The q u e s t i o n  was r a i s e d  by 
c o u n s e l  f o r  OSFA a s  a r e a c t i o n  t o  a  p r o f f e r  from N a t i o n a l  S c h o o l  
t o  e s t a b l i s h  an  escrow a r rangemen t  whereby a l l  T i t l e  I V  f u n d s  
would g o  t o  a n  independen t  e sc row a g e n t  who would ho ld  them and 
r e m i t  them t o  t h e  i n s t i t u t i o n  o n l y  a s  t h e y  were ea rned .  N a t i o n a l  
S c h o o l  t h e n  a r g u e d  t h a t  t h e  t h i r d  prong o f  t h e  t h r e e - p r o n g  t es t  
f o r  t h e  a p p r o p r i a t e n e s s  of emergency a c t i o n ,  i . e .  t h a t  t h e  
l i k e l i h o o d  o f  l o s s  ou twe ighs  t h e  impor t ance  o f  f o l l o w i n g  t h e  
normal  p r o c e s s  o f  t e r m i n a t i o n  had been o b v i a t e d ,  making t h e  
emergency a c t i o n  unwar ran ted .  See 20 U . S . C .  § 1 0 9 4 ( e )  and 34 
C.F.R.  5 6 6 8 . 8 3 ( a ) .  S i n c e  t h i s  q u e s t i o n  had n o t  been p r e v i o u s l y  
r a i s e d ,  I o r d e r e d  b o t h  p a r t i e s  t o  b r i e f  t h e  i s s u e .  

I I n  	i t s  b r i e f ,  N a t i o n a l  School  a r g u e s  t h a t  I have e x p l i c i t  
i 	 a u t h o r i z a t i o n  t o  u n c o n d i t i o n a l l y  withdraw an emergency a c t i o n  

a n d ,  t h u s  p o s s e s s  i m p l i c i t  a u t h o r i t y  t o  withdraw c o n d i t i o n a l l y  
t h e  e n e r g e n c y  a c t i o n  i n  such manner a s  t o  p r e v e n t  any l i k e l i h o o d  
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o f  l o s s  o f  F e d e r a l  f u n d s .  I cou ld  d o  t h i s  e i t h e r  i n  my c a p a c i t y  
a s  h e a r i n g  o f f i c i a l  o r ,  i n  t h e  a l t e r n a t i v e ,  a s  A c t i n g  Deputy 
A s s i s t a n t  S e c r e t a r y  f o r  S t u d e n t  F i n a n c i a l  A s s i s t a n c e .  N a t i o n a l  
S c h o o l  p o i n t s  t o  t h e  S e c r e t a r y ' s  d e l e g a t i o n  and  a r g u e s  t h a t  I 
p o s s e s s  t h e  f u l l  power and a u t h o r i t y  o f  t h e  S e c r e t a r y  t o  i s s u e  
f i n a l  d e c i s i o n s  i n  s u c h  m a t t e r s  by v i r t u e  o f  t h a t  d e l e g a t i o n .  

N a t i o n a l  S c h o o l  a r g u e s  t h a t  because  my d e c i s i o n  is t a n t a m o u n t  t o  
t h a t  o f  t h e  S e c r e t a r y  and ,  by ana logy ,  i s  e q u a l  t o  an  agency  
r e v i e w  u n d e r  t h e  A d m i n i s t r a t i v e  P rocedure  A c t  (APA), I have  a l l  
t h e  powers  which I would have  had had  I made t h e  i n i t i a l  d e c i s i o n  
t o  impose  t h e  emergency a c t i o n ,  s u b j e c t  t o  l i m i t a t i o n s  imposed by 
t h e  S e c r e t a r y .  A s  r e v i e w e r  o f  t h e  a c t i o n ,  I p o s s e s s  t h e  power t o  
l i f t  t h e  p e n d i n g  a c t i o n  a b s o l u t e l y  o r  w i t h  c o n d i t i o n s .  T h i s  
d i s c r e t i o n a r y  power a r i s e s  o u t  of t h e  f a c t  t h a t  I ,  a s  A c t i n g  
Deputy  A s s i s t a n t  S e c r e t a r y ,  c o u l d  have  imposed s u c h  a c o n d i t i o n  
a s  a n  a l t e r n a t i v e  t o  imposing a n  emergency a c t i o n .  

C o u n s e l  f o r  OSFA, i n  o p p o s i t i o n ,  a r g u e s  t h a t  t h e  g o v e r n i n g  
r e g u l a t i o n ,  34 CFR 5 668.83,  p r o v i d e s  no a u t h o r i t y  f o r  t h e  show 
c a u s e  o f f i c i a l  t o  modify t h e  emergency a c t i o n ,  r a t h e r ,  t h e  
o f f i c i a l  c a n  o n l y  g r a n t  r e l i e f  f r m  t h e  a c t i o n  o r  s u s t a i n  it. 
M o r e o v e r ,  OSFA a r g u e s  t h a t  t h e  d e l e g a t i o n  o f  a u t h o r i t y  p r o v i d e s  
no  a u t h o r i t y  f o r  modi fy ing  a n  emerqency a c t i o n .  

I ' have  c a r e f u l l y  c o n s i d e r e d  t h e  arguments  of  b o t h  p a r t i e s .  On 
t h e  o n e  h a n d ,  an  a u t o m a t i c  l i f t i n g  o r  a f f i r m a t i o n  o f  t h e  
e n e r g e n c y  a c t i o n  w i t h o u t  t h e  a b i l i t y  t o  e n t e r t a i n  a  l o g i c a l  
m o d i f i c a t i o n  a p p e a r s  t o o  mechanica l .  On t h e  o t h e r  hand ,  t h e r e  is 
no e x p l i c i t  power i n  t h e  u n d e r l y i n q  s t a t u t e ,  r e g u l a t i o n s ,  o r  
d e l e g a t i o n  p r o v i d i n g  m e  w i t h  t h e  a u t h o r i t y  t o  impose 
m o d i f i c a t i o n s  i n  a n  emergency a c t i o n .  

P a s t  p r a c t i c e  by b o t h  ED and myse l f ,  however,  i n d i c a t e s  t h a t  I 
h a v e  s u c h  power.  I n  t h e  emergency a c t i o n  i n v o l v i n g  Trend  
C o l l e g e s ,  I n c . ,  I i s s u e d  a d e c i s i o n  on J u n e  1 9 ,  1991,  which 
c o n c l u d e d  w i t h  my f i n d i n g  t h a t  t h e  t h i r d  prong o f  t h e  t h r e e - p a r t  
t e s t  found  a t  2 0  U.S.C. !j 1 0 9 4 ( e )  and 34 C.F.R. 5 668.83 ( a )  was 
n o t  m e t .  T h i s  f i n d i n g  was p r e d i c a t e d  upon my a c c e p t a n c e  o f  an 
e s c r o w  a g r e e m e n t  s i m i l a r  t o  t h e  one p roposed  h e r e .  I m o d i f i e d  
t h e  emergency  a c t i o n  on t h e  c o n d i t i o n  t h a t  t h e  escrow ag reemen t  
r e m a i n e d  i n  f u l l  f o r c e  and e f f e c t -  Moreover ,  I r e s e r v e d  t h e  
r i g h t  t o  r e i m p o s e  t h e  emergency a c t i o n ,  upon mot ion  by E D ,  i f  t h e  
e s c r o w  a g r e e m e n t  was m a t e r i a l l y  b reached .  

Such  power t o  modify an  emergency a c t i o n  was conceded ,  i f  n o t  
e a b r a c e d ,  by b o t h  OSFA and ED i n  t h a t  c a s e .  T h e r e f o r e ,  I f i n d  

) t h a t  I h a v e  t h e  a u t h o r i t y  t o  modify a n  emergency a c t i o n  f o r  t h e  
I 

p u r p o s e s  o f  c o n s i d e r a t i o n  of  a n  escrow agreement  i f  i t  is shown 
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t h a t  s u c h  a n  a r r angemen t  w i l l  impact on t h e  t h i r d  prong of  t h e  
a f o r e m e n t i o n e d  t h r e e - p r o n g  t e s t .  

Having  d e c i d e d  t h a t  I d o  h a v e  t h e  power t o  modi fy  a n  emergency 
a c t i o n ,  I must  now a n a l y z e  t h i s  c a s e  on i ts m e r i t s .  Counsel f o r  
OSFA s u b m i t t e d  t h a t  N a t i o n a l  School  is n o t  p a y i n g  r e f u n d s  t h a t  it 
owes.  Moreover ,  based  on a random sampl ing ,  OSFA d e m o n s t r a t e d  
t h a t  N a t i o n a l  School  had ,  i n  many i n s t a n c e s ,  f a i l e d  t o  make 
t i m e l y  r e f u n d s  o f  s t u d e n t  l o a n s .  N a t i o n a l  S c h o o l  was shown t o  
h a v e  f a i l e d  t o  o b t a i n  f i n a n c i a l  a i d  t r a n s c r i p t s  f o r  t r a n s f e r  
s t u d e n t s  and f o r  i m p r o p e r l y  c o n d u c t i n g  a n d / o r  documenting 
e n t r a n c e  and  e x i t  c o u n s e l i n g .  Evidence was s u b m i t t e d  t h a t  t h e  
i n s t i t u t i o n  h a s  f a i l e d  t o  s u b m i t  t i m e l y  f i n a n c i a l  and compl iance  
a u d i t s .  F i n a l l y ,  e v i d e n c e  was p r e s e n t e d  t h a t  N a t i o n a l  School  
d o e s  n o t  m e e t  t h e  s t a n d a r d s  o f  a d m i n i s t r a t i v e  c a p a b i l i t y  and d o e s  
n o t  m e s t  t h e  s t a n d a r d s  o f  c o n d u c t  r e q u i r e d  o f  a f i d u c i a r y .  
C u m u l a t i v e l y ,  OSFA a r g u e d  t h a t  t h e  g r a v i t y  o f  t h e  above 
i n f r a c t i o n s  and  t h e  i n s t i t u t i o n s  p r e c a r i o u s  f i n a n c i a l  s i t u a t i o n ,  
m e r i t  t h i s  emergency a c t i o n .  

I n  i ts  b r i e f ,  N a t i o n a l  S c h o o l  a r g u e s  t h a t  i ts r e f u n d s  were 
c a l c u l a t e d  p r o p e r l y  and t h a t  t h e  i n s t i t u t i o n  is i n  t h e  p r o c e s s  o f  

i 
+> p a y i n g  r e f u n d s ,  b u t  c o n c e d e s  t h a t  such  repayment  is l a t e .  

N a t i o n a l  S c h o o l  s u b m i t t e d  c o n f l i c t i n g  t e s t i m o n y  w i t h  r e g a r d  t o  
o b t a i n i n g  f i n a n c i a l  a i d  t r a n s c r i p t s  f o r  t r a n s f e r  s t u d e n t s  and 
w i t h  r e g a r d  t o  its e n t r a n c e  a n d  e x i t  c o u n s e l i n g .  The i n s t i t u t i o n  
c o n c e d e s  t h e r e  a r e  o u t s t a n d i n g ,  l a t e  f i n a n c i a l  and compl iance  
a u d i t s ,  b u t  a r g u e s  t h a t  it h a s  a t t e m p t e d ,  i n  good f a i t h ,  t o  have  
them d o n e .  G e n e r a l l y ,  N a t i o n a l  School  d i s p u t e s  t h e  a l l e g a t i o n s  
c o n t e n d i n g  i t s  f a i l u r e  t o  meet t h e  s t a n d a r d s  o f  a d m i n i s t r a t i v e  
c a p a b i l i t y  and  t h e  s t a n d a r d s  o f  conduct  r e q u i r e d  o f  a f i d u c i a r y .  
I n  s h o r t ,  N a t i o n a l  School  a r g u e s  t h a t  most o f  t h e  a l l e g a t i o n s  a r e  
i n c o r r e c t ,  and  t h a t  t h o s e  which  a r e  u n r e b u t t a b l e  a r e  f o r t i f i e d  by 
good f a i t h  a t t e m p t s  a t  r e c t i f i c a t i o n .  I n  c l o s i n g ,  it a r g u e s  t h a t  
e v e n  i f  t h e  v i o l a t i o n s  d i d  e x i s t ,  t h e  escrow a r rangemen t  
r e f e r e n c e d  above  would o b v i a t e  t h e  need f o r  emergency a c t i o n .  

P u r s u a n t  t o  34 CFR 9 668 .83 ,  an  emergency a c t i o n  may be  t a k e n  i f :  
r e l i a b l e  i n f o r m a t i o n  is r e c e i v e d  t h a t  an i n s t i t u t i o n  is v i o l a t i n g  
a p p l i c a b l e  l a w s ,  r e g u l a t i o n s ,  s p e c i a l  a r r a n g e m e n t s ,  ag reemen t s ,  
o r  l i m i t a t i o n s ;  it is d e t e r m i n e d  t h a t  immediate  a c t i o n  is 
n e c e s s a r y  t o  p r e v e n t  misuse  o f  Fede ra l  f u n d s ;  and  it is 
d e t e r m i n e d  t h a t  t h e  l i k e l i h o o d  o f  l o s s  ou twe ighs  t h e  impor tance  
o f  f o l l o w i n g  t h e  p r o c e d u r e s  s e t  f o r t h  f o r  s u s p e n s i o n ,  l i m i t a t i o n ,  
o r  t e r m i n a t i o n .  

I 	 The h o l d e r  o f  F e d e r a l  f u n d s  s u c h  a s  s t u d e n t  g r a n t s  and l o a n s  a c t s  
a s  a f i d u c i a r y .  A s  s u c h ,  it is c l e a r  t h a t  N a t i o n a l  School  f a i l e d  
i n ,  a t  l e a s t  some r e s p e c t ,  t o  adhe re  t o  t h e  h i g h e s t  s t a n d a r d s  of  
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care and diligence in administering Title IV of the Higher 
Education Act (HEA) Programs and in accounting for the funds 
received under those Programs. 

Based upon my review of the evidence, and consideration of 
respective arguments of counsel, I find that:

(a) there is reliable information that National School
violated provisions of Title IV of the HEA;
(b) immediate action is necessary to prevent misuse of
Federal funds; and
(c) in light of the repetitive nature of the infractions and
in consideration of the institution's financial
difficulties, the likelihood of financial loss outweighs the
importance of adherence to the procedures for limitation,
suspension, and termination actions.

National School argues that an escrow arrangement would negate 
the potential of an adverse finding with regard to the third 
prong of the three-prong test mentioned above. National School 
suggested that an escrow arrangement could incorporate mandatory 
checks of all submissions by an escrow agent, even up to a 100% 
check, to give further security and comfort to ED. OSFA has 
refused this offer. OSFA argues that escrow arrangements may be 
effective in certain instances, but here, because the basic 
accounting and documentation systems are questionable, ED could 
not bl assured that an escrow arrangement would adequately
protect the Federal funds at stake. 

After consideration of the evidence and arguments presented, 
I find that the suggested escrow arrangement is insufficient to 
negate the third finding, above. First, OSFA will not agree to 
the proposed escrow arrangement. Second, based on the evidence 
of questionable bookkeeping effectiveness, ED could not be 
assured of the protection of Federal funds. Finally, based on 
the school's past inability to secure the services of a Certified 
Public Accountant to comply with its obligation to provide audits 
of its financial condition, I question whether an escrow 
arrangement, as proposed, can be effectuated by National School. 

In summary, I find that the three conditions for imposing 
emergency actions, as enumerated in 34 CFR § 668.83, are met in 
this case. Therefore, I hereby affirm the emergency action. 

Signed this 28th day of January, 1992, in Washington, o.c.


