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FINAL AGENCY DECISION AND ORDER ON REMAND 

I. Introduction

A. Summary of  this Case

Complainant asserted that Grantee DuPage Regional Office of Education # 19 (DuPage 
ROE) took prohibited personnel actions against him, including termination of his employment, as 
reprisal for disclosing improper use of federal grant funds disbursed by the United States 
Department of Education (Department) to DuPage ROE, in violation of the National Defense 
Authorization Act (NDAA) of FY 2013, 41 U.S.C. § 4712(c)(1). Complainant requested financial 
compensation resulting from  termination of his employment.  Following a year-long investigation, 

1 Erin P. Gasparka, Esq., Riley Safer Holmes & Cancila LLP, represented Complainant in this matter until August 18, 
2023, when she withdrew her appearance and Mr. Patton entered his appearance. 
2 On remand from the United States Court of Appeals for the Seventh Circuit, a different administrative law judge was 
assigned to this case.  The reassignment was made for administrative reasons.  Nothing in the previously assigned 
administrative law judge’s opinion suggested any bias, favoritism, or antagonism that would make fair judgment 
impossible. 
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the Department’s Office of Inspector General (OIG) issued a Report of Investigation (OIG Report 
or ROI) in which it  determined that  Complainant’s allegations of whistleblower reprisal were not 
substantiated.  

The OIG Report of Investigation was previously reviewed by the Department’s Office of 
Hearings and Appeals (OHA) to determine whether  the OIG had sufficient basis to conclude that 
DuPage ROE subjected Complainant to a prohibited reprisal and, based on that review, to issue an 
order denying or ordering the relief provided for in 41 U.S.C. §§ 4712(c)(1)(A)-(D). 

On reviewing the OIG’s determination, OHA found the OIG’s determination was not 
supported, made a determination in favor of Complainant, and awarded Complainant 
compensation for lost wages. Complainant v. DuPage Regional Office of Education #19 , OHA 
Docket (Dkt.) No. 21-36-CP (Order, Oct. 20, 2021). 3 

On DuPage ROE’s appeal of OHA’s determination to the United States Court of Appeals 
for the Seventh Circuit, the Seventh Circuit reversed and vacated OHA’s determination, and 
remanded the case to the Department.   

The case is now before me on remand from the Seventh Circuit and the subject of this 
decision. 

B. Summary of this Final Agency Decision and Order on Remand

This decision is the Department’s final disposition in the matter. Consistent with the United 
States Court of Appeals for the Seventh Circuit’s instructions in DuPage Regional Office of 
Education v. United States Department of Education, Docket No. 21-3339,  this tribunal has 
conducted further proceedings. Upon review of the OIG Report and record evidence, as well as 
arguments of the parties, this tribunal concludes that the OIG4 had  sufficient bases to conclude 
that Complainant’s alleged reprisals were either unsubstantiated or that DuPage ROE did not 
subject Complainant to a reprisal under 41 U.S.C. § 4712(c)(1).5  Therefore, this decision sustains, 

3 The Seventh Circuit decision accurately reflects the docket number contained in the case caption of the final agency 
decision that was later the subject of the Petition for Review filed with the Seventh Circuit, OHA Dkt. No. 21-36-CP.   
However, due to a typographical error, that docket number was not the correct OHA docket number.  The correct 
docket number of the case that was the subject of the Petition for Review to the Seventh Circuit was OHA Dkt. No. 
21-38-CP, not Dkt. No. 21-36-CP.
4 For the convenience of the reader, the acronyms used throughout this decision are the same as those used in the OIG
Report.
5 This decision is based on the record in OHA Dkt. No. 21-38-CP, as was acknowledged by the parties at the status
conference held in this case on April 19, 2023, and the briefs filed by the parties in the instant case.  To be clear, OHA
did not conduct an evidentiary hearing in either OHA Dkt. No. 21-38-CP or in the instant proceeding on remand from
the Seventh Circuit.  Rather, both proceedings were conducted “on the papers.”

    On reviewing the OIG Report in OHA Dkt. No. 21-38-CP, the presiding Administrative Law Judge extended the 
opportunity for an evidentiary hearing, Docket Entry Number 5, but both parties waived the hearing. Docket Entry 
Numbers 8 and 10.   In waiving the hearing, Complainant stated that he was doing so upon being informed that DuPage 
ROE would not voluntarily make its witnesses available and also because the Administrative Law Judge had informed 
the parties that she was not authorized to issue witness subpoenas.  Docket Entry Number 8.  On remand, I ruled that 
I would not consider new evidence but instead decide the matter based on the record in OHA Dkt. No. 21-38-CP, 
together with any supplemental briefs.  OHA Dkt. No. 23-11-CP, Docket Entry Number 10.      
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with modification, the findings of the OIG Report; finds that DuPage ROE did not subject 
Complainant to a reprisal in violation of the protections provided by the NDAA; and, denies any 
relief to Complainant. 

II. Jurisdiction

The Office of Administrative Law Judges (OALJ) of OHA has jurisdiction to hear this case 
and render a final agency decision and order pursuant to 41 U.S.C. § 4712(c); the Secretary’s 
Memorandum of Delegation  of Authority dated October 29, 2019, as authorized by 41 U.S.C. § 
4701(a)(2); 20 U.S.C. § 1234(a)(4); and, the order and mandate remanding this case to the 
Secretary in DuPage Regional Office of Education v. U.S. Dep’t of Educ., Dkt. No. 21-3339, 58 
F. 4th 326 (7th Cir. 2023).  Jurisdiction is established.

OALJ’s jurisdiction is limited to hearing Complainant’s Whistleblower Reprisal 
Complaint for retaliation claims that Complainant has asserted under 41 U.S.C. § 4712(c).  In his 
submissions, Complainant also claims that DuPage ROE violated its personnel procedures and 
practices,  that a DuPage ROE official violated state law that prohibits recording of telephone 
conversations without prior approval of participants, and suggests that the actions DuPage ROE 
took against him were unlawful discrimination based on his sexual orientation and race.6  OALJ 
does not have authority to hear any claims made by Complainant except the NDAA retaliation 
claim made pursuant to 41 U.S.C. § 4712(c), and, therefore, this decision considers only the NDAA 

     There is nothing in the NDAA suggesting that a hearing or any other particular procedure is required beyond that 
specified. 41 U.S.C. §§ 4712(a) – (h).  Section 4712 provides only that the agency head is required to review the 
Office of Inspector General’s report to determine whether there is a sufficient basis to conclude the complainant was 
subjected to a prohibited reprisal for making a protected disclosure. The only court that has addressed the requirement 
to hold an evidentiary hearing in a similar whistleblower case  appears to be the Eighth Circuit.  In Business 
Communications, Inc. v. U.S. Dep’t of Educ., 739 F.3d 374 (8th Cir. 2013), the Eighth Circuit addressed the 
whistleblower protections in Section 1553 of the American Recovery and Reinvestment Act, Pub.L. No 111-5, 
(ARRA),  not 41 U.S.C. § 4712.  Section 4712 of 41 U.S.C., however, uses language nearly identical to Section 1553 
of the ARRA.  Additionally, 41 U.S.C. § 4712 was enacted in part because Section 1553 of the ARRA applied only 
to contracts funded by the stimulus bill and Congress wanted to expand the provisions of  Section 1553 to all federal 
contractors and grantees in 41 U.S.C. § 4712.  S. Rep. 114-270 at 2-3 (2016).  In Business Communications, the Eighth 
Circuit held that the agency’s order deprived the employer of due process because the agency did not provide the 
employer with a hearing and because the pre- and post-deprivation procedures available under the ARRA did not 
provide any opportunity for the employer to confront and cross-examine adverse witnesses.  Business 
Communications, Inc., 739 F.3d at 381. 

      The requirement in Business Communications to provide an opportunity for confrontation and cross-examination 
of adverse witnesses  may or may not be an erroneous application of the ARRA and, by extension, the NDAA.  The 
NDAA provides for a lengthy period of up to one year for the OIG to investigate  a whistleblower complaint, followed 
by a 30-day review period for the agency head to decide whether there is a sufficient basis to conclude whether the 
employee was subjected to a prohibited reprisal. 41 U.S.C. § 4712.  In enacting the NDAA, Congress appears to have 
intended that OIG investigators obtain, scrutinize, and weigh evidence to determine whether an employee had been 
subjected to prohibited retaliation, rather than a more elaborate hearing process before a hearing official.  In any case, 
Business Communications, is non-binding on the jurisprudence of the Seventh Circuit, which was not called on to 
address this issue in the previous appeal and which court  would hear any appeal of this order. 

6 Complainant’s Brief to the Administrative Law Judge (Compl. Brief), OHA Dkt. No. 21-38-CP, at 10; 
Complainant’s Exhibit (Compl. Exh.) C-1 at 1 and 3, Docket Entry No. 27, OHA Dkt. No. 21-38-CP; OIG Report, 
Attachment 2 (Interview Report of Complainant) at 16.   
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retaliation claim(s) asserted in Complainant’s Whistleblower Reprisal Complaint.  

III. Procedural History

A. The Whistleblower Reprisal Complaint

On September 23, 2020, the Department’s OIG received Complainant’s Whistleblower 
Reprisal Complaint, which was dated September 22, 2020.7  In the Complaint and the OIG’s 
interviews of Complainant that followed, Complainant asserted that DuPage ROE took five 
prohibited personnel actions against him as reprisal for disclosing his concerns about payment of 
unallowable catering expenses with federal grant funds and misallocation of contract expenses to 
another federal grant.8  Specifically, Complainant alleged that DuPage ROE  removed him from 
his duties (First Reprisal), modified his duties (Second Reprisal), placed him on an employee 
performance plan (Third Reprisal), issued a disciplinary notice (Fourth Reprisal), and ultimately 
terminated his employment in reprisal for his two disclosures (Fifth Reprisal).9  Complainant 
requested financial compensation resulting from  termination of his employment at DuPage 
ROE.10  

B. The OIG Investigation

The OIG investigated the allegations in Complainant’s complaint and assessed his 
allegations  pursuant to the protections provided by 41 U.S.C § 4712.11  As provided by the NDAA, 
the OIG was required  to complete its investigation and submit a report of its findings within 180 
days from the September 23, 2020 filing date of Complainant’s complaint.12  As allowed by the 
NDAA, the OIG requested an extension of that deadline.  On January 19, 2021, Complainant 
agreed to the extension, and the deadline for the OIG’s completion and submission of a report of 
its findings was extended to September 18, 2021.13    

C. Issuance of OIG Report of Investigation

On September 17, 2021, the OIG issued a Report of Investigation, following completion 
of its investigation of Complainant’s Whistleblower Reprisal Complaint.  The OIG’s findings, as 
well as documents the OIG obtained and interviews it conducted and relied on for its findings 
during the course of its investigation, are summarized in Section VI below. 

7 OIG Report, Attachments 1 (Complainant’s Filed Complaint) and 2 (Interview Report of Complainant).  In his 
Complaint, Complainant acknowledged, in the Privacy Act Statement, that information he provided as part of the 
complaint might be disseminated outside of the Department of Education pursuant to an adjudicative proceeding. OIG 
Report, Attachment 1 (Complainant’s Filed Complaint) at 8 - 9. 
8 OIG Report, Attachments 1 (Complainant’s Filed Complaint)  and 2 (Interview Report of Complainant).    
9 Id.    
10 OIG Report, Attachment 1 (Complainant’s Filed Complaint) at 7. 
11 OIG Report at 1.  
12 41 U.S.C. § 4712(b)(2)(A). 
13 41 U.S.C. § 4712(b)(2)(B); OIG Report at 5, FN 1. 
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D. Decision Process Before OHA  

On September 21, 2021, the OIG delivered its Report of Investigation to the Secretary, the 
Secretary transmitted the OIG Report to OHA for it to render a final agency decision, and OHA 
opened the matter as OHA Dkt. No. 21-38-CP for the purpose of rendering a final agency decision. 
On October 20, 2021, OHA issued a final agency decision. 

 
E. Petition for Review of OHA decision to the Seventh Circuit 

DuPage ROE filed a Petition for Review with the United States Court of Appeals for the 
Seventh Circuit, seeking review of the Department’s final agency decision issued on October 20, 
2021.  On January 23, 2023, the Seventh Circuit vacated the Department’s Final Agency Decision, 
upon concluding that the administrative adjudicator’s decision was arbitrary and capricious 
because it did not provide an in-depth review and full discussion of the facts in explanation of the 
reasoning and remanded the matter to the Department for further proceedings consistent with its 
decision.14  

 
F. Remand to the Secretary from the Seventh Circuit  

On March 20, 2023, OHA received the remanded case from the Secretary and this case, 
OHA Dkt. No. 23-11-CP, was opened.   

 
On March 28, 2023, a status conference was held, at which counsel for both parties 

appeared via TEAMS.  At the request of Complainant’s (new) counsel, the status conference was 
continued to April 4, 2023, to allow her time to file a Notice of Appearance, to register as an e-
filer in OHA’s electronic case management system, and to review case materials.   

 
On April 4, 2023, counsel for  both parties appeared for the re-scheduled status conference.  

Counsel for DuPage ROE asked that deadlines be set for supplemental briefing. Counsel for  
Complainant stated she was not prepared to set deadlines but required additional time to review 
the record.  Another status conference was scheduled for April 19, 2023, to allow  Complainant’s 
counsel time to review the record.   

 
At the April 19, 2023 status conference, counsel for both parties appeared and, with their 

agreement, an Order setting deadlines for filing supplemental briefs was entered. On June 5, 2023, 
Complainant filed a supplemental brief. On July 20, 2023, DuPage ROE filed a supplemental brief.  
And, on August 21, 2023, Complainant filed a reply brief.  In his reply brief, Complainant 
requested oral argument. 

 
At Complainant’s request, oral arguments were held on November 9, 2023. The transcript 

of the oral arguments was received on January 17, 2024, and the parties were allowed until 
February 21, 2024 to request or respond to any requests for corrections to the transcript.  The 
record closed on February 21, 2024. 

 
 

 
14 DuPage Regional Office of Education v. U.S. Dep’t of Educ., 58 F. 4th 326 (7th Cir. 2023).   
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IV. Factual Background   

A. The Parties 

   Complainant was initially hired at DuPage ROE as a contractor in October 2017, to assist 
with grant management of two newly awarded Department of Education grants, the Education 
Innovation and Research (EIR) Grant and the Supporting Effective Educator Development (SEED) 
Grant.15  Complainant indicated that he also worked as a consultant for Illinois State University 
(ISU) from October 1, 2017 to December 21, 2017, but ISU indicated Complainant contracted 
only with DuPage ROE.16  His initial duties included reviewing contracts and invoices for the EIR 
and SEED Grants for adherence to grant guidelines.17  According to Complainant,  DuPage ROE 
hired him because he had expert knowledge and experience with big competitive grant projects 
and to ensure that grant management at DuPage ROE had the oversight it needed.18  Before going 
to work at DuPage ROE, Complainant worked for 20 years in grant funding development for 
Chicago Public Schools (CPS), where he was the Director of the Competitive Grants Department 
and the Executive Director of the Children First Fund.19  The CPS Grants Department was the 
office on the front end of applications for federal grants and was not involved with post-award 
grant activities or grant administration.20   

 
When Complainant was hired by DuPage ROE, Darlene Ruscitti, Superintendent of 

DuPage ROE, granted Complainant the flexibility to work from home four out of five workdays 
each week since he lived in Chicago and did not have a car, making his commute to DuPage ROE 
in Wheaton difficult.21   

 
In late January 2018,  within a few months of his initial hire as a contractor for DuPage 

ROE,  Complainant became a full-time, grant-funded employee of DuPage ROE, in a combined 
position of Budget and Data Specialist.22  Complainant worked with both the EIR and SEED 
Grants.23 The Data Specialist position was created to work with the Illinois State Board of 
Education (ISBE) to create a supply and demand tracking portal for personnel and positions in the 
school districts.24 

 

 
15 OIG Report at 3; Compl. Exh. C-14, OHA Dkt. No. 21-38-CP, Docket Entry No. 27, at 1; OIG Report, Attachment 
2 (Interview Report of Complainant) at 2; OIG Report, Attachment 5 (Interview Report of Hunt) at 5. 
16 OIG Report, Attachment 1 to Attachment 2 (Interview Report of Complainant) at 2; OIG Report, Attachment 5 
(Interview Report of Hunt) at 5. 
17 OIG Report, Attachment 6 (Interview Report of Dotson) at 3; OIG Report, Attachment 1 to Attachment 2 (Interview 
Report of Complainant) at 2. 
18 Compl. Brief, OHA Dkt. No. 21-38-CP, at 3. 
19 Id. at 2-3. 
20 OIG Report, Attachment 3 (Interview Report of Haller) at 2. 
21 OIG Report at 3; OIG Report, Attachment 1 to Attachment 2 (Interview Report of Complainant) at 6. 
22 Id.; Compl. Brief, OHA Dkt. No. 21-38-CP, at 3; OIG Report at 3; Compl. Exh. C-14, Docket Entry No. 27, OHA 
Dkt. No. 21-38-CP, at 1. 
23 OIG Report at 2 – 3; OIG Report, Attachment 1 to Attachment 2 (Interview Report of Complainant) at 6. 
24 OIG Report, Attachment 5 (Interview Report of Hunt) at 5 – 6. 
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DuPage ROE is a county-level Local Education Agency (LEA) located in Wheaton, 
Illinois.25  It serves as an intermediary organization between the ISBE and various other LEA 
school districts in DuPage County and elsewhere across Illinois.26  It is one of 38 Regional Offices 
of Education (ROE) across the state of Illinois that provide services, resources and professional 
development for LEAs and LEA leaders and students in their respective counties and regions.27  
Specifically, DuPage ROE provides professional development through various means, including 
research projects and programs in partnership with universities and school districts, funded by 
federal grant programs.28 

 
More specifically and as relevant to this case, DuPage ROE is a direct grantee of the federal 

EIR Grant (PR/Award #U411C170142) and a subgrantee of SEED Grant funds (PR/Award 
#U423A170072).  The Department awarded the EIR Grant to DuPage ROE, and DuPage ROE 
administers the EIR Grant.  The Department awarded the SEED Grant to ISU, and ISU administers 
the SEED grant award and subaward funds set aside for DuPage ROE.29     

 
B. The Grants 

Haller and Hunt, both then at ISU, applied to the Department for the EIR and SEED Grants, 
one grant for DuPage ROE (the EIR Grant) and one for ISU (the SEED Grant), on the belief that 
it was unlikely they would be awarded two federal grants.30 The stated goal of work performed 
under the EIR and SEED Grants was to promote sustainability in school districts by partnering 
with universities and other ROEs.31  The primary objectives of  the EIR and SEED Grants  were 
time-management, leadership development, and effective problem solving.32   

 
The Department awarded both the EIR and SEED Grants to DuPage ROE and ISU, 

respectively, in September 2017, announcing the awards only the week before the beginning of 
each grant’s fiscal year.33  Work on the SEED Grant had to begin immediately after the award was 
made to ISU and during the first year of the grant.34  Commencement of work on the EIR Grant 
made to DuPage ROE had more flexibility as the first year of that grant was considered a pilot 
year.35 

 
The EIR Grant awarded to DuPage ROE was the biggest competitive grant in DuPage 

ROE’s history.36 The EIR Grant was a 4.5-million-dollar grant that involved four universities, four 

 
25 OIG Report at 2. 
26 Id. 
27 Id. 
28 Id. 
29 Id. 
30 OIG Report, Attachment 3 (Interview Report of Haller) at 2. 
31 Id. at 4. 
32 OIG Report, Attachment 2 (Interview Report of Complainant) at 4 – 5, 7. 
33 OIG Report, Attachment 3 (Interview Report of Haller) at 2. 
34 OIG Report, Attachment 3 (Interview Report of Haller) at 3; OIG Report, Attachment 5 (Interview Report of Hunt) 
at 2. 
35 OIG Report, Attachment 3 (Interview Report of Haller) at 3. 
36 Compl. Brief, OHA Dkt. No. 21-38-CP, at 3. 
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Illinois ROEs, 54 school districts, and two other major partners with multi-million-dollar 
contracts.37 

 
The SEED Grant awarded to ISU was a 17-million-dollar grant.38  DuPage ROE and ISU 

entered into a post-award grant partnership concerning the SEED Grant.39  The SEED subaward 
funds that DuPage ROE received through ISU were designated for other  ROEs participating from 
other school districts.40 Fifty-four school districts, representing approximately 150 schools, 
participate in SEED subaward trainings.41 

 
The EIR Grant allowed for a planning year.42 However, the SEED Grant did not allow for 

a planning year but had to be launched right away.43  As ISU was launching the SEED Grant, it 
did not have all the needed staff in place to administer the grant.44  After the grant was awarded to 
DuPage ROE, it had to quickly identify school districts and other partners that were willing to be 
on the grant as the grant applications had been submitted without the typical participation of 
stakeholders and their supporting letters.45   

 
As a direct grantee of the EIR Grant, DuPage ROE is responsible for administering the EIR 

grant.46  ISU administers the SEED Grant and subaward funds for DuPage ROE.47 
 
Over time, the two grants evolved to serve the same function, goal, and stakeholder school 

districts such that invoices had to be reviewed carefully for any redundancy.48   
 

V.   Complainant’s Whistleblower Reprisal Complaint 

A. Complainant’s Assertions 

 In his Whistleblower Reprisal Complaint and the OIG interviews of Complainant that 
followed, Complainant asserted that he was subjected to five prohibited personnel actions that he 
believed to be acts of reprisal against him for two disclosures he made to employees and 
management officials at DuPage ROE.  

 
Complainant alleged  that he disclosed his concerns about payment of  unallowable catering 

expenses with federal grant funds and misallocation of contract expenses to another federal grant.49   
 

 
37 Compl. Brief, OHA Dkt. No. 21-38-CP, at 4. 
38 Id. 
39 Id. 
40 OIG Report, Attachment 3 (Interview Report of Haller) at 4. 
41 Id. 
42 OIG Report, Attachment 5 (Interview Report of Hunt) at 2. 
43 Id. 
44 Id. 
45 OIG Report, Attachment 2 (Interview Report of Complainant) at 3. 
46 OIG Report at 2. 
47 Id. 
48 OIG Report, Attachment 2 (Interview Report of Complainant) at 4-5. 
49 OIG Report, (unnumbered) Attachment to Attachment 1 (Complainant’s Filed Complaint) at 1. 
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Complainant further alleged that DuPage ROE retaliated against him by removing him 
from his duties (First Reprisal), modifying his duties (Second Reprisal), placing him on an 
employee performance plan (Third Reprisal), issuing him a disciplinary notice (Fourth Reprisal), 
and ultimately terminating his employment (Fifth Reprisal), all in reprisal for the two protected 
disclosures he made.50   

 
The remedy Complainant requested in the Complaint was financial compensation resulting 

from  termination of his employment at DuPage ROE.51  
 
 

B. DuPage ROE’s Response  

In response, during the OIG investigation, DuPage ROE asserted that its actions were 
neither prohibited employment actions nor retaliatory, but that Complainant’s removal from his 
duties under the SEED Grant was taken for business reasons, and that the other actions were taken  
to address either Complainant’s conduct or ongoing concerns with Complainant’s job 
performance.52    

 
 

VI. The OIG Report of Investigation 
 

A. Summary of the OIG Report of Investigation 
 

The OIG conducted a twelve-months long investigation into Complainant’s claims.  It 
based its report on interviews of Complainant and seven individuals identified by both 
Complainant and DuPage ROE, as well as documents submitted by Complainant, DuPage ROE, 
and witnesses.    
 

   In the Report, the OIG found that Complainant was an employee of a Department grantee 
or subgrantee, that he made two protected disclosures, and that he experienced five personnel 
actions, four of which actions for which his protected disclosures may have been contributing 
factors. The OIG found that Complainant had  satisfied his initial burden of proof with respect to 
four of the five personnel actions, removal of his fiscal duties for the SEED Grant, placement on 
an EPP, issuance of a PAR, and termination from employment.  The OIG concluded that 
Complainant had satisfied his initial burden because those personnel actions were taken close in 
time to protected disclosures known to DuPage ROE officials who took the actions. However,  the 
OIG ultimately concluded that its investigation did not substantiate Complainant’s allegations of 
whistleblower reprisal.53   

 

 

 
50 OIG Report at 1 and 6; OIG Report, Attachment 1 (Complainant’s Filed Complaint). 
51 OIG Report, Attachment 1 (Complainant’s Filed Complaint) at 7. 
52 OIG Report at 7-14. 
53 OIG Report at 1. 
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B. The Witnesses 

The seven witnesses whom OIG investigators interviewed were Dr. Alicia Haller (Haller), 
EIR Grant Director at DuPage ROE, Co-Director for the SEED Grant, and Complainant’s primary 
direct supervisor54; Dr. Erika Hunt (Hunt), SEED Grant Co-Director at ISU55; Dr. Darlene Ruscitti 
(Ruscitti), the elected senior official and Regional Superintendent at DuPage ROE, who has 
ultimate fiscal responsibility for federal grants awarded to DuPage ROE, and Complainant’s hiring 
official and top-line, but not direct, supervisor, and also Haller’s supervisor56; Dr. Jeremy Dotson 
(Dotson), Assistant Regional Superintendent of Business Services and Director of Finance at 
DuPage ROE, who shares ultimate fiscal responsibility with Ruscitti for federal grants awarded to 
DuPage ROE and performs financial oversight of the grant expenditures for the EIR Grant and 
SEED Grant Subaward57; Michael Robey (Robey), Assistant Superintendent of Schools and 
Operations at DuPage ROE, who served in a Human Resources (HR) capacity and weighed in on 
disciplinary and employment decisions and actions, but was not Complainant’s supervisor58; Janet 
Gierman (Gierman), Principal Account Clerk at DuPage ROE, who assisted Complainant with 
contract and invoice approval and payment and was supervised by him for a period of time59; and, 
Gail Fahey (Fahey), EIR Coordinator at DuPage ROE60 

 
C. The documentary evidence relied on by the OIG 

The following documents were obtained by and relied upon by the OIG in its Report of 
Investigation and included as attachments to the Report of Investigation: 

 
Attachment # 1:  Complainant’s Filed Complaint 

Attachment #2:   Interview Report of Albert Complainant 
 
Attachment #3:   Interview Report of Dr. Alicia Haller 

 
54 Id. at 3; OIG Report, Attachment 3 (Interview Report of Haller). Haller executed a Privacy Act Waiver 
Authorization form.  OIG Report, Attachment 17 to Attachment 3 (Interview Report of Haller).  
55 OIG Report at 3; OIG Report, Attachment 5 (Interview Report of Hunt). Hunt executed a Privacy Act Waiver 
Authorization form. Id. at  (unnumbered) 33. 
56 OIG Report at 3;  OIG Report, Attachment 4 (Interview Report of Ruscitti). Ruscitti executed a Privacy Act Waiver 
Authorization form.  Id. at (unnumbered) 9. 
57 OIG Report at 3-4; OIG Report, Attachment 6 (Interview Report of Dotson). Dotson executed a Privacy Act Waiver 
Authorization form.  Id. at (unnumbered) 65. 
58 OIG Report at 4; OIG Report, Attachment 8 (Interview Report of Robey, who was initially referred to as Witness # 
5). This witness was not  identified by name initially, but as Witness #5, because they declined to provide ED-OIG a 
signed Privacy Act Waiver Authorization form.  Id. at 7 .  However, by Order issued on October 1, 2021, the presiding 
Administrative Law Judge granted DuPage ROE’s Motion to Supplement Record with a Waiver Authorizing 
Disclosure Under the Privacy Act signed by Robey.  OHA Dkt. No. 21-38-CP, Docket Entry Nos. 12 and 13. 
59 OIG Report at 4; OIG Report, Attachment 7 (Interview Report of Gierman) at 1 and 4.  Gierman executed a Privacy 
Act Waiver Authorization form.  Id. at 4 and (unnumbered) 33. 
60 OIG Report at 4; OIG Report, Attachment 9 (Interview Report of Fahey).  This witness was not  identified by name 
initially, but as Witness #7, because they declined to provide ED-OIG a signed Privacy Act Waiver Authorization 
form.  Id. at 3. However, by Order issued on October 1, 2021, the presiding Administrative Law Judge granted DuPage 
ROE’s Motion to Supplement Record with a Waiver Authorizing Disclosure Under the Privacy Act signed by Fahey.  
OHA Dkt. No. 21-38-CP, Docket Entry Nos. 12 and 13. 
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Attachment #4:   Interview Report of Dr. Darlene Ruscitti 
 
Attachment #5:   Interview Report of Dr. Erika Hunt 
 
Attachment #6:   Interview Report of Dr. Jeremy Dotson 
 
Attachment #7:   Interview Report of Janet Gierman 
 
Attachment #8:   Interview Report of Michael Robey 
 
Attachment #9:   Interview Report of Gail Fahey 
 
Attachment #10:  Email Evidence of Complainant’s Excitement to Shift Duties 
 
Attachment #11:  Complainant-DuPage ROE EPP – Signed by Complainant 

 
Attachment #12:  Haller Memo to Ruscitti Regarding Complainant’s Performance –  
                            April 12, 2019 

 
Attachment #13:  Haller Memos and Notes Regarding Complainant’s Performance 
 
Attachment #14:  Complainant’s Job Performance Examples to Inform the EPP 

Attachment #15:  DuPage ROE’s Supplemental Response – July 9, 2021 

Attachment #16:  Harassment Complaint Emails from ISU 

Attachment #17:  Complainant’s Personnel Action Report 

Attachment #18:  DuPage County Employee Policy Manual 

Attachment #19:  DuPage ROE 2018 Personnel Handbook 

Attachment #20:  DuPage ROE 2020 Personnel Handbook 
 
Attachment #21:  Complainant’s Signed DuPage ROE Acceptable Use Policy Form 
 
Attachment #22:  Final Performance Appraisal Aligned with EPP –  
                             Provided by Complainant 
 
Attachment #23:  DuPage ROE Internal Emails-Scheduling Complainant’s PA Meeting 
 
Attachment #24:  Co-Mingling Concerns Talking Points for Call with Department 

Attachment #25:  Haller Email to Ruscitti Regarding Complainant and Call with  
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                             Department 
 
Attachment #26:  Complainant’s Text Message Screenshots 

Attachment #27:  DuPage ROE Internal Emails – Haller to HR 

Attachment #28:  Complainant’s EPP Performance Activities 1-12 –  
                             Evidence by DuPage ROE 
 
Attachment #29:  Notes from Complainant’s PA Meeting – 9/30/19 
 
Attachment #30:  DuPage ROE Internal Email Signaling Ruscitti’s Approval of   
                            Termination 
 
Attachment #31:  Complainant’s DuPage County Notice of Employee Separation 

D. OIG’s Findings 

The OIG Report of Investigation made findings based on witness interviews it conducted61 
and documents it obtained from witnesses, as well as Complainant,  during its investigation.  At 
the conclusion of its Report of Investigation, the OIG made eight findings: 

 
(i) Complainant was an employee of DuPage ROE, an ED grantee and subgrantee. 

(ii) Complainant made protected disclosures in or about April 2018 and January 29 
through February 25, 2019, regarding unallowable expenses charged to a grant and 
the misallocation of funds charged to a federal grant. 

 
(iii) Complainant experienced five personnel actions including a removal of fiscal duties 

from the SEED grant at ISU, a modification in duties/position at DuPage ROE, 
placement on an EPP, issuance of a PAR, and termination from his position at 
DuPage ROE. 

 
(iv) OIG found the removal of his fiscal duties on the SEED grant was not retaliatory.  

Although the evidence shows by a preponderance that his disclosure regarding 
unallowable expenses may have been a contributing factor to this personnel action, 

 
61 Initially, two of the seven witnesses did not execute Waivers Authorizing Disclosure Under the Privacy Act of 1974 
(5 U.S.C. § 552a) and Section 828 of the NDAA.   These two witnesses were referred to  as Witness # 5 and Witness 
# 7, rather than by name, in the memoranda memorializing their statements that OIG investigators prepared, which 
were redacted to prevent the disclosure of personal information.  OIG Report, Attachments 8 (Interview Report of 
Robey) and 9 (Interview Report of Fahey). However, by Order issued on October 1, 2021, the presiding Administrative 
Law Judge granted DuPage ROE’s Motion to Supplement Record with Waivers Authorizing Disclosure Under the 
Privacy Act signed by Witness #5, Robey, and Witness #7, Fahey.  OHA Dkt. No. 21-38-CP, Docket Entry Nos. 12 
and 13. 
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DuPage ROE provided clear and convincing evidence that they would have taken this 
action regardless of his disclosure. 

 
(v) OIG found the modification in his duties/position was not retaliatory.  Complainant 

did not provide evidence that showed by a preponderance that his disclosures were a 
contributing factor to this action.  Also, DuPage ROE provided clear and convincing 
evidence that they would have changed his duties regardless of any protected 
disclosures. 

 
(vi) OIG found the placement of Complainant on his EPP was not retaliatory.  

Complainant provided evidence that showed by a preponderance that his disclosure  
about the vendor contract and invoice allocation issue may have been a contributing 
factor to this action.  However, OIG found DuPage ROE provided clear and 
convincing evidence of Complainant’s multiple job performance issues and that 
DuPage ROE officials would have placed him on a performance plan regardless of 
any protected disclosures. 

 
(vii) OIG found the issuance of a PAR to Complainant was not retaliatory.  Complainant 

provided evidence that showed by a preponderance that his disclosures may have 
been a contributing factor to the PAR’s issuance since they were known to DuPage 
ROE and ISU grant officials involved in issuing the PAR.  However, only one 
Assistant Superintendent involved in the action had knowledge of the disclosures.  
OIG further found that DuPage ROE provided clear and convincing evidence that it 
would have issued the PAR regardless of the disclosure. 

 
(viii) OIG found Complainant’s termination from DuPage ROE was not retaliatory.  

Complainant provided evidence that showed by a preponderance his disclosure about 
the vendor contract and invoice allocation issue may have been a contributing factor 
to his termination because it was a known disclosure to DuPage ROE and ISU 
officials involved in the action.  However, OIG found DuPage ROE provided clear 
and convincing evidence that they would have terminated Complainant regardless of 
any protected disclosures based on the numerous, contemporaneous job performance 
issues.62   

 
 

VII. The Parties’ Arguments 

A. Complainant’s arguments 

In his Whistleblower Reprisal Complaint, Complainant asserted that he was subjected to 
three employment actions that he believed to be acts of reprisal.  Specifically, Complainant alleged 
he was discriminated against in the following ways:  (1) he was placed on an EPP and during the 
EPP period received no support to meet the EPP’s objectives but that Haller and Hunt took work 
away from him or  blocked  him from performing work; (2) he was issued a PAR, wherein he was 
falsely accused of sexual harassment and which was issued for the purpose of supporting his 

 
62 OIG Report at 15-16. 
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eventual termination; and (3) he was terminated for failing to meet the objectives of the EPP, all 
of which objectives he purports to have met except those for which work was taken away from 
him or those for which Haller and Hunt blocked him from doing.63 During the OIG investigation 
process, Complainant modified the employment actions taken against him as reprisal to include 
his removal from fiscal duties for the SEED Grant and later modification of his duties.64 
Complainant alleged that these actions were taken to retaliate against him for two disclosures he 
made to employees and management officials at DuPage ROE. Complainant argues that all 
personnel actions were taken against him because he questioned suspect invoices and contracts 
presented to him for payment under the EIR Grant  and was terminated to guarantee that he would 
not be there in the future to identify and resist further violations of the Uniform Guidance.65  
Complainant argues that he satisfied his initial burden of proof.   

 

Complainant further argues that the DuPage ROE has not provided clear and convincing 
evidence that it would have taken the same actions in the absence of his protected disclosures.  
Complainant asserts that the evidence shows DuPage ROE’s actions, including its termination of 
his employment, were taken in retaliation for his questioning of how SEED and EIR Grant funds 
were being used interchangeably between the two programs in violation of Uniform Guidance, 
and not for his conduct or underperformance of his duties.   

 
B. DuPage ROE’s arguments 

DuPage ROE argues that record evidence does not support the OIG’s finding that DuPage 
ROE had knowledge of Complainant’s first alleged protected disclosure because Complainant did 
not make the first disclosure to a DuPage ROE official, but only to Hunt, who was employed by 
ISU. 

 
DuPage ROE also argues that record evidence does not support the OIG’s findings that 

Complainant’s alleged protected disclosures were a contributing factor to its removal of  
Complainant from SEED Grant duties, to his change in duties away from data infrastructure work, 
to its issuance of the PAR or EPP, or to its subsequent termination of his employment with DuPage 
ROE. In support thereof, DuPage ROE points to the  findings in the OIG Report and record 
evidence and asserts that Complainant only began to allege retaliation after DuPage ROE 
terminated his employment.  

 
DuPage ROE further argues that the OIG’s finding that DuPage ROE provided clear and 

convincing evidence that each employment action it took would have occurred regardless of any 
protected disclosures made by Complainant based on his conduct and underperformance is 
supported by record evidence. 

 
VIII. Issues Presented 

The issues to be addressed are: 

 
63 OIG Report, Attachment to Attachment 1 (Complainant’s Filed Complaint) at 2.  
64 OIG Report, Attachment 2 (Interview Report of Complainant) at 9-14. 
65 Compl. Brief, OHA Dkt. No. 21-38-CP, at 5. 
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1. Did Complainant meet his initial burden of showing that (1) he was an employee of a 
grantee of a grant administered by the Department; (2) he made a disclosure or 
disclosures protected by 41 U.S.C. § 4712; and (3) the disclosure was “a contributing 
factor” in the employment actions taken against him by DuPage ROE? 
 

2. For those actions for which Complainant met his initial burden, did DuPage ROE 
demonstrate, by clear and convincing evidence, that it would have taken the same 
employment actions in the absence of Complainant’s disclosures? 

 
 

IX.  Applicable Law 

A. Prohibitions, protections, and procedures under the NDAA  

To protect public funds from waste, fraud, and abuse, Congress established certain 
requirements, applicable to all federal contractors and grantees, to encourage the reporting of 
misuse of federal funds.66 The NDAA prohibits federal contractors and grantees from discharging, 
demoting, or otherwise discriminating against an employee for making a “disclosure,” commonly 
referred to as whistleblowing.67 

 
Specifically, the statute prohibits a grantee from retaliating against an employee by 

discharging, demoting, or otherwise discriminating against the employee for disclosing 
“information that the employee reasonably believes is evidence of gross mismanagement of a 
Federal . . . grant, a gross waste of Federal funds, an abuse of authority relating to a Federal  
contract or grant, . . or a violation of law, rule, or regulation related to a Federal . . . grant”.68   The 
test for determining whether an employee had such a reasonable belief is whether a disinterested 
observer with knowledge of the essential facts known to and readily ascertainable by the 
whistleblower could reasonably conclude that the actions of the government evidenced one of the 
categories of wrongdoing.69  
 

The disclosure must be made to an individual or a body specified in the statute.70  Among 
the individuals and bodies specified in the statute to whom a disclosure must be made is “a 
management official or other employee of the contractor, subcontractor, grantee, subgrantee, or 
personal services contractor who has the responsibility to investigate, discover, or address 
misconduct.”71  

 
If an employee believes they have been subjected to a reprisal in violation of the statute, 

the employee may submit a complaint to the OIG within three years of the reprisal.72  If the OIG 

 
66 41 U.S.C. §§ 4712(a)(1) and (a)(3); DuPage Regional Office of Education v. U.S. Dep’t of Educ., 58 F. 4th at 350. 
67 41 U.S.C. § 4712. 
68 41 U.S.C. § 4712(a)(1). 
69 See Lachance v. White, 174 F.3d 1378, 1380-81 (Fed. Cir. 1999), cert. denied, 528 U.S. 1153 (2000); Fisher v. 
Environmental Protection Agency, 108 M.S.P.R. 296, 303-304 (M.S.P.B.2008); McCorcle v. Dep’t of Agriculture, 98 
M.S.P.R. 363, 373-74 (M.S.P.B. 2005). 
70 41 U.S.C. §§ 4712(a)(1) and (a)(2). 
71 41 U.S.C. § 4712(a)(2)(G). 
72 41 U.S.C. § 4712(b). 
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determines that the complaint is not frivolous, that it alleges a violation of the statute, and that it 
has not been previously addressed in another Federal or State judicial or administrative proceeding 
initiated by the employee, the OIG will investigate the complaint and, upon completion of the 
investigation, submit a report of the findings of the investigation to the employee, the employer, 
and the Secretary. The OIG must either make its determination that an investigation is not 
warranted or submit its report of an investigation within 180 days after receiving the complaint.  If 
the employee agrees, the OIG can extend the time to investigate and report for an additional 180 
days.73  

 
 After receiving the OIG report, the Secretary or his designee must decide within 30 days 

whether there is sufficient basis to conclude that the contractor or grantee concerned has subjected 
the complainant to a prohibited reprisal.74  After weighing the evidence, the Secretary, or his 
designee must issue an order either denying the relief requested by the employee or requiring one 
or more of the following enumerated actions by the employer:  

 
(1)  take affirmative action to abate the reprisal 

 
(2) reinstate the employee to the position that the person held before the reprisal, together 

with compensatory damages (including back pay), employment benefits, and other terms 
and conditions of employment that would apply to the person in that position if the 
reprisal had not been taken or  
 

(3)  pay the complainant an amount equal to the aggregate amount of all costs and expenses 
(including attorneys’ fees and expert witnesses’ fees) that were reasonably incurred by 
the complainant for, or in connection with, bringing the complaint regarding the reprisal, 
as determined by the head of the executive agency. 75 

 
In the normal course of issuing an order following receipt of an OIG report, the Secretary 

issues a decision within 30 days of the Secretary’s receipt of the OIG’s report.76  
 

B. Burdens of proof under the NDAA 

The NDAA itself does not set out burdens of proof, but dictates that the legal burdens of 
proof provided in 5 U.S.C. § 1221(e) are controlling.77  The legal burdens of proof specified in 5 
U.S.C. § 1221(e) control for purposes of investigation, decision by the head of an executive 
agency, or judicial or administrative adjudication and involve a two-step burden of proof 
framework.78  At step one, the employee must satisfy his initial burden of proof by demonstrating 
that his protected disclosure was a contributing factor in the prohibited personnel action taken 
against him.79  Step two is triggered if the employee adequately meets his burden, at which point 

 
73 41 U.S.C. § 4712(b). 
74 41 U.S.C. § 4712(c)(1). 
75 Id. 
76 41 U.S.C. § 4712(c)(1).   
77 41 U.S.C. § 4712(c)(6). 
78 Id. 
79 5 U.S.C. § 1221(e)(1). 
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the burden shifts to the employer to demonstrate “by clear and convincing evidence that it would 
have taken the same personnel action in the absence of such disclosure.”80 

 
C. Initial burden of proof 

 To obtain relief under the NDAA, the employee or former employee must first show (1) 
he made a disclosure protected by 41 U.S.C. § 4712; (2) to an individual or body specified in the 
statute; and, (3) he suffered a reprisal in the form of a personnel action covered by the NDAA.  
After establishing these three elements, the employee must demonstrate that the protected 
disclosure was a contributing factor in the personnel action taken against him. 81   

 
Personnel actions listed in the NDAA are  “discharging, demoting, or otherwise 

discriminating against the employee.”82   Title 5 of U.S.C. § 1221(e) addresses cases “involving 
an alleged prohibited personnel practice as described under 5 U.S.C §§ 2302(b)(8) and 
2302(b)(9)(A)(i), (B), (C), or (D).”  Prohibited personnel actions are defined  in 5 U.S.C § 2302 
and include, among other actions, “any other significant change in duties, responsibilities, or 
working conditions.”83   
 

While a performance improvement plan is not one of the personnel actions enumerated 
under the NDAA and generally not considered to be an adverse employment action but a tool to 
improve performance, it may be considered a prohibited personnel action within the meaning of 
the NDAA.84 

 
After the employee establishes that he made a disclosure protected by § 4712, to an 

individual or body specified in § 4712, and suffered a reprisal in the form of a personnel action 
covered by the NDAA, the employee then bears the burden to show his protected disclosure was 
a contributing factor to the personnel action. The employee’s initial burden can be met through 
circumstantial evidence, including evidence that ”the official taking the personnel action knew of 
the [whistleblower] activity” and that the “personnel action occurred within a period of time such 
that a reasonable person could conclude that the “whistleblower” activity was a contributing factor 
in the personnel action.”85 The Federal Circuit has called this the “knowledge/timing” test.86  Put 
another way, the “knowledge/timing” test provides that the causal connection component of the 
prima facie case may be established by showing that the employer had knowledge of the protected 
disclosure and that the personnel action took place shortly after that disclosure. 

 
“(T)he knowledge/timing test of Section 1221(e)(1) must be taken as a whole, but no other 

factor may be taken into account.  In other words, the combination of subsections (A) (“the official 

 
80 See 5 U.S.C. § 1221(e)(2). 
81 41 U.S.C. § 4712(c)(6) (adopting the burdens of proof of 5 U.S.C. § 1221(e));  5 U.S.C. § 1221(e);  DuPage Regional 
Office of Education v. U.S. Dep’t of Educ., 58 F. 4th at 351. 
82 41 U.S.C. § 4712(a)(1). 
83 5 U.S.C. 1221(e); 5 U.S.C § 2302(a)(2)(A)(xii). 
84 See, e.g., Gonzales v. Dep’t of Housing and Urban Development, 64 M.S.P.R. 314, 319 (M.S.P.B.1994); Newcastle 
v. Dep’t of Treasury, 94 M.S.P.R. 242, 245 (M.S.P.B. 2003). 
85 5 U.S.C. § 1221(e)(1); DuPage Regional Office of Education v. U.S. Dep’t of Educ., 58 F. 4th at 351; see also 
Armstrong v. Arcanum Group, Inc., 897 F.3d 1283, 1287 (10th Cir. 2018). 
86 See Kewley v. Dep’t of Health and Human Servs., 153 F.3d 1357, 1361 (Fed. Cir. 1998).  



18 
 

taking the personnel action knew of the (whistleblower activity”) and (B) (“the personnel action 
occurred within a period of time such that a reasonable person could conclude that the 
‘whistleblower’ activity was a contributing factor in the personnel action”) must be weighed 
together to determine if the whistleblowing employee has met her burden of showing that the 
protected disclosure was a ‘contributing factor.’”87   

 
To satisfy the knowledge prong of the knowledge/timing test, the employee must show that 

the decisionmaker had knowledge of the disclosures before beginning the personnel action.88   The 
knowledge of someone who knew of the disclosures but was not a decision maker is irrelevant to 
motive.89  It is the decisionmaker’s knowledge that is crucial.90 

 
To satisfy the timing prong of the knowledge/timing test, the personnel action must have 

occurred within a period of time such that a reasonable person could conclude that the 
whistleblower activity was a contributing factor in the personnel action.91  A very close temporal 
proximity can give rise to a plausible interference of retaliation while “the lack of temporal 
proximity prevents the court from drawing a reasonable inference of causality when no additional 
factual allegations support causation.”92   

 
Although no bright line rule has been established, the Supreme Court has recognized that 

“[t]he cases that accept mere temporal proximity between an employer's knowledge of protected 
activity and an adverse employment action as sufficient evidence of causality to establish a prima 
facie case uniformly hold that the temporal proximity must be ‘very close,’ ” citing approvingly 
cases where three- and four-month intervals were found insufficient to infer causality between the 
protected activity and the adverse employment action. 93 However, courts have found intervals 
longer than three or four months between the protected activity and the adverse employment action 
sufficient to infer casualty.94 In any event, “the facts and circumstances of each case necessarily 
must be evaluated to determine whether an interval is too long to determine rationally that an 
adverse employment action is linked to an employee’s earlier complaint.”95 

 
Satisfaction of the “knowledge/timing” test establishes, prima facie, that the disclosure was 

a contributing factor to the personnel action.96 This contributing factor standard requires 

 
87  See Kewley v. Dep’t of Health and Human Servs., 153 F.3d at 1362-63. 
88 Armstrong v. Arcanum Group, Inc., 897 F.3d  at 1287. 
89 Id. at 1289. 
90 Id. at 1290, citing Halasa v. ITT Educ. Servs., Inc. 690 F.3d 844, 848 (7th Cir. 2012). 
91 See 5 U.S.C. § 1221(e)(1)(B); Armstrong v. Arcanum Group, Inc., 897 F.3d at 1287. 
92 See Pueschel v. Chao, 955 F. 3d 163, 167 (D.C. Cir. 2020).   
93 Clark Cty. Sch. Dist. v. Breeden, 532 U.S. 268, 273, 121 S. Ct. 1508, 149 L.Ed.2d 509 (2001) (quoting O’Neal v. 
Ferguson Constr. Co., 237 F.3d 1248, 1253 (10th Cir. 2001)).    
94 See, e.g.,  Smith v. Dep’t of Agriculture, 64 M.S.P.R. 46, 65 (M.S.P.B. 1994) (knowledge/timing test satisfied where 
personnel actions were taken less than 1 year after protected disclosures made); Woodworth v. Dep’t of Navy, 105 
M.S.P.R. 456, 465 (M.S.P.B. 2007), affirmed 329 Fed. Appx. 281 (Fed. Cir. 2009), rehearing en banc denied, cert. 
denied, 559 U.S. 973, 130 S. Ct. 1716 (2010) (disclosure made just over eight months before agency’s personnel 
action was a contributing factor); Powers v. Dep’t of Navy, 97 M.S.P.R. 554, 561 (M.S.P.B. 2004) (disclosure was 
contributing factor to personnel action taken approximately nine months after disclosure made). 
95 Carlson v. CSX Transp., Inc., 758 F. 3d 819, 829 (7th Cir. 2014). 
96 5 U.S.C. §§ 1221(e)(1)(A) and (B). 
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“something less than a substantial or motivating” factor standard.97  It is a lenient standard of proof 
and requires the Administrative Law Judge to “weigh the deciding official’s knowledge of the 
protected disclosure in combination with the reasonable time period, without more, to determine 
whether that protected closure is a contributing factor in the personnel action.”98   
 

D. Burden shift to the DuPage ROE 

If an employee establishes a prima facie case, then the burden shifts to the employer to 
demonstrate “by clear and convincing evidence that it would have taken the same personnel action 
in the absence of such disclosure.”99 An employer’s rebuttal case comes into play only once the 
employee has established a prima facie case and the clear and convincing standard applies to the 
employer’s burden because the employer usually holds all the evidentiary cards.100  

 
 “Evidence only clearly and convincingly supports a conclusion when it does so in the 

aggregate considering all the pertinent evidence in the record, and despite the evidence that fairly 
detracts from the conclusion.”101 

 
In determining whether the employer showed, by clear and convincing evidence, that it 

would have taken the same personnel action in the absence of whistleblowing, the following 
factors, referred to as Carr factors after the oft-cited case that has received wide-approval,  are 
considered:  the strength of the employer’s evidence in support of its personnel action; the 
existence and strength of any motive to retaliate on the part of the employer’s officials who were 
involved in the decision; and, any evidence that the employer takes similar actions against 
employees who are not whistleblowers but who are otherwise similarly situated. 102  
 

X. Review of OIG Determination and Analysis 
 
           Having reviewed the OIG’s determination, record evidence, and the parties’ arguments,  I 
must now decide whether there is a sufficient basis to conclude that DuPage ROE subjected  
Complainant to one or more prohibited reprisals.  41 U.S.C. § 4712(c)(1).   
 

     The NDAA statute provides no specifics on the standard of review to be conducted by the 
agency head, including whether new evidence should be admitted and considered or witness 
examination allowed by the reviewing official, as discussed in Footnote 5 above.  Rather, the 
NDAA expressly creates a process in which the OIG is the initial factfinder and, following 
conclusion of the OIG’s investigation, the agency head then reviews the OIG’s report within 30 
days to decide whether there is sufficient basis to conclude the grantee subjected an employee to 
a prohibited reprisal.  Additionally, there are no implementing regulations that address how review 

 
97 Addis v. Dep’t of Lab., 575 F.3d 688, 691 (7th Cir. 2009). 
98 Kewley v. Dep’t of Health and Human Servs., 153 F.3d 1363. 
99 5 U.S.C. § 1221(e)(2). 
100 DuPage Regional Office of Education v. U.S. Dep’t of Educ., 58 F. 4th at 351, citing Whitmore v. Dep’t of Lab., 
680 F. 3d 1353, 1367 (Fed. Cir. 2012) (quoting 135 Cong. Red. H747-48 (daily ed. Mar. 21, 1989)). 
101 DuPage Regional Office of Education v. U.S. Dep’t of Educ., 58 F. 4th at 352, quoting Whitmore, 680 F.3d at 1368. 
102 DuPage Regional Office of Education v. United States Dep’t of Educ., 58 F. 4th at 352, citing Carr v. Social Security 
Administration, 185 F.3d 1318, 1323 (Fed. Cir. 1999). 
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of the OIG’s determinations should be conducted and few courts have had the occasion to interpret 
the retaliation provision of the NDAA. In the absence of statutory or other authority for and 
direction to expand review of the OIG’s determination beyond a review of the OIG’s investigative 
findings and determination, the review here will be circumscribed to deciding whether there is a 
sufficient basis contained in the OIG’s Report, including the witness interviews and documents 
contained in the Report, together with the exhibits and arguments submitted in OHA Dkt. No. 21-
38-CP, and the arguments made in this case, to conclude that DuPage ROE subjected Complainant 
to a prohibited reprisal.103   

 
First, I will examine whether each of the eight conclusions reached by the OIG is supported 

by evidence considered by the OIG during its investigation and contained in its report.  Then, I 
will analyze whether the OIG’s findings are consistent with applicable law, first determining 
whether Complainant met his initial burden of proof and, if so, whether DuPage ROE provided 
clear and convincing evidence that it would have taken the same employment actions regardless 
of any protected disclosures Complainant may have made. Finally, I will determine whether there 
is a sufficient basis to conclude that DuPage ROE subjected Complainant to one or more prohibited 
reprisals. 
 

(i)   Complainant was an employee of a Department Grantee 
 

The OIG found that Complainant was an employee of DuPage ROE, a Department 
grantee and subgrantee.104   

 
The parties’ arguments 
 
Neither party disagrees with the OIG’s finding that Complainant was an employee of 

DuPage ROE and that DuPage ROE was a Department grantee and subgrantee, at all relevant 
times. 

 
The evidence 
 

  Record evidence shows that Complainant was hired by DuPage ROE as a contractor in 
October 2017, that he transitioned into a full-time, salaried  employee at DuPage ROE on January 
29, 2018,  and that he was continuously employed by DuPage ROE until October 4, 2019, when 
DuPage ROE terminated his employment.105 
 
   Record evidence also establishes that DuPage ROE was a Department federal grantee and 
subgrantee from the time that Complainant began working at DuPage ROE in October 2017, and 
through October 2019, when his employment there was terminated.  When interviewed by OIG 
investigators, all seven witnesses as well as Complainant stated that the DuPage ROE was a direct 
grantee of a federal EIR Grant and a subgrantee of a SEED Grant administered through ISU, both 

 
103 41 U.S.C. § 4712. 
104 OIG Report at 15. 
105 OIG Report, Attachment 1 (Complainant’s Filed Complaint) at 2; OIG Report, Attachment 31 (Notice of Employee 
Separation); OIG Report, Attachment 4 (Interview Report of Ruscitti) at 2; Compl. Exh. C-14 at 1, Docket Entry No. 
27, OHA Dkt. No. 21-38-CP. 
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of which grants were awarded by  the Department.106  
 
               Based on record evidence, both the EIR Grant and the SEED Grant were direct 
competitive grants awarded by the Department.107 The EIR Grant was a five-year grant awarded 
by the Department directly to DuPage ROE in 2017, in the amount of $4 million.108  The SEED 
Grant was a three to five-year grant awarded to ISU in 2017, in the amount of $12 million for the 
first three years, with the prospect of renewal for years four and five, for a total award of $17 
million.109  Both the EIR and SEED Grants were designed to support professional development 
and training for LEA leaders and educators with the goal of improving the quality of education for 
students through research grant projects and to establish a statewide model for a professional 
development structure.110   
 

   The evidence considered by the OIG and that which is before me supports the OIG’s 
findings that  Complainant was an employee of DuPage ROE, that DuPage ROE was a Department 
federal grantee and subgrantee during the relevant time, and that the personnel actions forming the 
basis for Complainant’s complaint all occurred in 2018 and 2019, while Complainant was 
employed at DuPage ROE.  There is no evidence to the contrary.  Therefore, the  record supports 
the OIG’s finding  that Complainant was an employee of DuPage ROE and that DuPage ROE was 
a Department grantee and subgrantee.  

 
Complainant satisfied the first requirement of his initial burden of proof required in 41 

U.S.C. § 4712, by establishing he was an employee of a federal grantee and subgrantee.   
 

(ii) Complainant made two protected disclosures 
 
The OIG found that Complainant made two disclosures protected by 41 U.S.C. § 4712, the 

first in or about April 2018, regarding unallowed expenses charged to the SEED Grant, and the 
second between January 29 through February 25, 2019, regarding misallocation of funds charged 
to the EIR Grant.111  In its finding, the OIG determined that Complainant made the first disclosure 
to Hunt, but not to Ruscitti or Haller or any other DuPage ROE officials.112 

 
 

 
The parties’ arguments 
 

 
106 OIG Report at 2; OIG Report, Attachment 2 (Interview Report of Complainant) at 3-4; OIG Report, Attachment 3 
(Interview Report of Haller) at 2-3; OIG Report, Attachment 4 (Interview Report of Ruscitti) at 1-4; OIG Report, 
Attachment 5 (Interview Report of Hunt) at 1-2; OIG Report, Attachment 6 (Interview Report of Dotson) at 3; OIG 
Report, Attachment 7 (Interview Report of Gierman) at 2-4; OIG Report, Attachment 9 (Interview Report of Fahey) 
at 1-3. 
107 OIG Report, Attachment 2 (Interview Report of Complainant) at 4. 
108 OIG Report at 2; OIG Report, Attachment 2 (Interview Report of Complainant) at 4. 
109 Id. 
110 OIG Report at 2;  OIG Report, Attachment 2 (Interview Report of Complainant) at 4; OIG Report, Attachment 5 
(Interview Report of Hunt) at 2 and 5. 
111  OIG Report at 5-6, and 15, para. (ii). 
112 OIG Report at 5-6, and 7. 



22 
 

DuPage ROE contends that Complainant’s first “disclosure” was an expression of concern 
that was not made to a DuPage ROE official, as required by the statute, but made only to Hunt, an 
ISU official, and therefore, not a protected disclosure within the meaning of  41 U.S.C. § 4712.  
Complainant refutes the OIG’s finding that he failed to show that Haller or Ruscitti had any 
knowledge of his protected disclosure about the catering expenses and asserts that he made the 
disclosure not only to Hunt but also to Ruscitti.  
 

DuPage ROE does not dispute that the second disclosure Complainant made was a 
protected disclosure under 41 U.S.C. § 4712, or that it was the sort of disclosure intended to be 
protected by the statute.   

 

The evidence 

Both disclosures involved the invoice review process, so it is necessary to understand the 
steps in that process.  The invoice review process for expenses charged to the grants during 
Complainant’s employment was as follows:  Complainant completed the initial review of 
contracts, invoices, and receipts for adherence to grant guidelines.113  As applicable, for training 
invoices for vendor coaches, the invoices then went to EIR Grant Coordinator, Fahey.114  Then, 
Haller reviewed the invoices before forwarding them to Dotson and Ruscitti for final approval.115 

 
The first of the two disclosures involved an invoice for food expenses. Both food and travel 

expenses were allowable under each grant, subject to review before invoices were charged to the 
respective grants and payments issued.116 Specific rules concerning food expenses and providing 
meals applied to the grants, including the requirement that meals could be provided only if  training 
was of a certain length.117 

 
The first protected disclosure OIG found concerned the SEED Grant administered by ISU.  

Record evidence establishes that in or around April 2018,  Hunt, SEED Grant Co-Director at ISU, 
submitted an invoice  from the National School Administration Manager (SAM) Innovation 
Project (NSIP) for $10,000, to Complainant for catered meals provided at a training event  for 
principals and district superintendents, indicating it should be charged to the SEED Grant.118  
Complainant did not approve the invoice but instead told Hunt that it would be a violation of 
Uniform Guidance Principles to pay the invoice and that payment of the invoice was not 
permissible under federal grants.119   

 
The evidence showed, as found by the OIG, that Complainant informed Hunt in April 2018 

that he would not pay a catering invoice that she submitted for payment under the SEED Grant 

 
113 OIG Report, Attachment 3 (Interview Report of Haller) at 4; OIG Report, Attachment 2 (Interview Report of 
Complainant) at 7. 
114 OIG Report, Attachment 3 (Interview Report of Haller) at 4. 
115 Id. 
116 Id. 
117 Id. 
118 OIG Report, Attachment 1 to Attachment 1 (Complainant’s Filed Complaint); OIG Report, Attachment 2 
(Interview Report of Complainant) at 9. 
119 OIG Report, Attachment 2 (Interview Report of Complainant) at 9; OIG Report, Attachment 5 (Interview Report 
of Hunt) at 3; OIG Report, Attachment 1 to Attachment 2 (Interview Report of Complainant) at 4-6. 



23 
 

because it did not conform did Uniform Guidance.120  Complainant did not notify Haller about his 
refusal to pay the invoice because she was on vacation and unavailable.121   

 
Complainant purports to have made the disclosure to Ruscitti, DuPage ROE’s 

superintendent, at one of their weekly meetings.122  However, Ruscitti reported to OIG 
investigators that it was Dotson, not Complainant, who brought the issue of the catering invoices 
to her attention. 123 Complainant’s claim that he made the disclosure to Ruscitti is not supported 
by the record.  His claim of disclosure to Ruscitti was not included in his Whistleblower Complaint 
or the extensive narrative that accompanied his complaint.  Only later, in his brief, did Complainant 
assert that he made this disclosure to Ruscitti. Additionally, Complainant has not  identified when 
he discussed the catering invoices with Ruscitti, which may well have been after Dotson informed 
Ruscitti of the issue with the invoices, as she reported to OIG investigators.  On this record, I find 
that Complainant made the disclosure only to Hunt, as the OIG found.    
 

Evidence included in the OIG Report shows that different DuPage ROE officials became 
aware of Complainant’s refusal to pay the catering invoice at different times and that it was  Hunt,  
SEED Co-Director at ISU, who had knowledge first because Complainant voiced his refusal to 
pay the invoice to her upon her request that he pay the invoice.124  

 
Hunt reported to the OIG that Complainant only communicated his concern about paying 

the full amount of the invoice with SEED Grant funds at a group meeting.125  But Complainant’s 
clear descriptions of his direct communications with Hunt, outside of a group meeting, together 
with his refusal to pay the invoices that became known to Dotson and others, show that he refused 
to pay invoices Hunt submitted and made clear to her that his refusal was based on his belief that  
doing so would be in violation of Uniform Guidance.126  

 
Haller became aware of Complainant’s refusal to pay the invoice through Dotson.127  Haller 

reported that she did not know if Complainant had specific concerns about the catering invoices 
or to whom he may have raised his concerns to at DuPage ROE or ISU.128   
 

The second of the two protected disclosures concerned alleged misallocation of a contract 
and a series of invoices for the Shelby Cosner consulting contract to the EIR Grant for work that 

 
120 OIG Report at 5-6, and 7; OIG Report, Attachment 2 (Interview Report of Complainant) at 9; OIG Report, 
Attachment 1 to Attachment 2 (Interview Report of Complainant) at 4-6; OIG Report, Attachment 3 (Interview Report 
of Haller) at 7-8; OIG Report, Attachment 4 (Interview Report of Ruscitti) at 2; OIG Report, Attachment 6 (Interview 
Report of Dotson) at 4-5. 
121 OIG Report, Attachment 1 to Attachment 2 (Interview Report of Complainant) at 6. 
122 Compl. Brief, OHA Dkt. No. 21-38-CP, at 7. 
123 OIG Report, Attachment 4 (Interview Report of Ruscitti) at 2. 
124 OIG Report at 7;  OIG Report, Attachment 2 (Interview Report of Complainant) at 9; OIG Report, Attachment 5 
(Interview Report of Hunt) at 3-4; OIG Report, Attachment 3 (Interview Report of Haller) at 7-8; OIG Report, 
Attachment 4 (Interview Report of Ruscitti) at 2; OIG Report, Attachment 6 (Interview Report of Dotson) at 4-5.  
125 OIG Report, Attachment 5 (Interview Report of Hunt) at 10; OIG Report, Attachment 3 (Interview Report of 
Haller) at 7-8. 
126 OIG Report, Attachment 1 to Attachment 2 (Interview Report of Complainant) at 5 – 6; OIG Report, Attachment 
3 (Interview Report of Haller) at 7-8.  
127 OIG Report at 7; OIG Report, Attachment 3 (Interview Report of Haller) at 7-8.   
128 OIG Report, Attachment 3 (Interview Report of Haller) at 8. 
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Complainant claimed was performed solely for the SEED Grant.129  Shelby Cosner was a vendor 
who  produced training materials and videos used for both grants.130 The nature of Cosner’s work 
primarily involved the design of professional development materials to serve both grants and, 
therefore, according to Haller and Hunt, the costs of Cosner’s design services were to be split 
proportionately between the EIR and SEED Grants, paid out of EIR Grant funds in the Fall and 
SEED Grant funds in the Spring months.131  
 
 

According to Complainant, Ruscitti had expressed concerns to him prior to his refusal to 
approve payments for the Cosner invoice, which concerns caused him to closely scrutinize any 
charges to the EIR Grant. At a weekly check-in meeting with Ruscitti in late 2018, Ruscitti 
expressed concern to Complainant that a two-way contract had been entered into with the 
association of Illinois Rural and Small Schools, even though the work to be performed thereunder 
was not related to the EIR Grant.132  Ruscitti also informed Complainant that she was being left 
out of meetings with the Program Officer, at which meetings this sort of issue would have been 
addressed, prompting Complainant to more closely scrutinize costs being charged to the EIR 
Grant.133  

 
In January 2019, Complainant refused to approve payments for a series of invoices for 

Cosner under the EIR Grant for work not performed, but submitted for payment by Hunt, under 
the EIR Grant.134   
 

Evidence in the OIG Report shows that  Complainant reported improprieties about the 
Cosner invoices  to Ruscitti on January 29, 2019, followed by an e-mail to Ruscitti and Dotson on 
January 30, 2019.135  In response, Dotson indicated he did not want to move forward with paying 
the Cosner invoices under the EIR Grant until DuPage ROE obtained approval in writing from the 
Department program officer.136  Complainant, too, insisted that DuPage ROE was required to get 
approval in writing from the Department or else payment under the EIR Grant was not 
allowable.137  

 
When Ruscitti received  Complainant’s e-mail explaining why he had disapproved the 

Cosner invoices,  Ruscitti indicated her concurrence and sent Haller an e-mail stating that Cosner 

 
129 OIG Report at 6. 
130 OIG Report, Attachment 2 (Interview Report of Complainant) at 9-11; OIG Report, Attachment 3 (Interview Report 
of Haller) at 8-9; OIG Report, Attachment 5 (Interview Report of Hunt) at 4. 
131 OIG Report, Attachment 3 (Interview Report of Haller) at 8-9; OIG Report, Attachment 5 (Interview Report of 
Hunt) at 4. 
132 Compl. Brief, OHA Dkt. No. 21-38-CP, at 5.  
133 Id.  
134 OIG Report, Attachment 2 (Interview Report of Complainant) at 9 – 11; Compl. Brief, OHA Dkt. No. 21-38-CP, 
at 5; OIG Report, Attachment 3 to Attachment 6 (Interview Report of Dotson).  
135 OIG Report, Attachment 6 (Interview Report of Dotson) at 5; OIG Report,  Attachment 3 to Attachment 6 
(Interview Report of Dotson); Compl. Exh. C-14 at 1, Docket Entry No. 27, OHA Dkt. No. 21-38-CP; OIG Report, 
Attachment 3 (Interview Report of Haller) at 9; OIG Report, Attachment 2 (Interview Report of Complainant) at 10-
11. 
136 OIG Report, Attachment 3 (Interview Report of Haller) at 9. 
137 Id. at 10. 
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was not in the EIR budget and questioning why Haller had broken internal controls and sent 
invoices to Gierman to process after Complainant had refused to do so.138 

 
Complainant also reported that Haller and Hunt misused their authority, circumventing 

internal control protocols at DuPage ROE by rerouting the invoices he had refused to pay to 
another employee, Gierman, for payment processing, thereby violating Uniformed Guidance 
Principles for federal grants.139  Gierman processed the invoices and payments were made to 
Cosner on February 7, 2019.140   

 
 
Haller believed that Complainant’s insistence that DuPage ROE was violating federal 

regulations by sharing expenses with ISU, in particular concerning the Cosner invoice, was based 
on his misreading of federal regulations and that the Department had previously approved the 
sharing of expenses.141  Although Haller believed that a Department program officer had orally 
indicated the Department’s approval of this sort of expense sharing to maximize grant funds for 
the projects in previous conversations, she agreed it was important to get the Department’s 
approval in writing and so scheduled a meeting with the Department.142 

 
The evidence shows that Complainant may not have been aware  that Department program 

officers had early on recognized that the two grants would be susceptible to Uniform Guidance 
violations and had recommended steps to reduce the risk of running afoul of Uniform Guidance 
and commingling funds. From the time the EIR and SEED Grant awards were made to DuPage 
ROE and ISU in September 2017, Department program officers were aware of both grant awards 
and the potential for overlap.143 As early as November 2017, DuPage ROE and ISU had spoken 
with the Department of Education about sharing expenses between the two grants and had received 
oral, but not written, approval for doing so.144 The Department recognized that the two grants 
would be susceptible to Uniform Guidance violations and to reduce the risk of comingling funds 
recommended that either Hunt or Haller become an employee of DuPage ROE in order to  
administer the EIR Grant and the other remain an employee at ISU to administer the SEED 
Grant.145  The Department also recommended that a written set of strategies be adopted to reduce 
the risk of commingling.146  Haller  then became an employee at DuPage ROE while Hunt 
remained at ISU and the two served as Co-Directors of the SEED Grant.147  

 
Evidence in the OIG Report shows that once Haller onboarded at DuPage ROE she and 

other staff members, with input from  Hunt, put together a mitigation strategy to outline internal 

 
138 Compl. Brief, OHA Dkt. No. 21-38-CP, at 5; OIG Report, Attachment 2 (Interview Report of Complainant) at 11. 
139 OIG Report at 6; OIG Report, Attachment 2 (Interview Report of Complainant) at 11. 
140 Compl. Exh. C-14 at 1, Docket Entry No. 27, OHA Dkt. No. 21-38-CP; OIG Report, Attachment 2 (Interview 
Report of Complainant) at 11. 
141 OIG Report, Attachment 3 (Interview Report of Haller) at 10. 
142 Id. at 10 -12. 
143 Id. at 3; OIG Report, Attachment 5 (Interview Report of Hunt) at 2. 
144 OIG Report, Attachment 3 (Interview Report of Haller) at 10; OIG Report, Attachment 5 (Interview Report of 
Hunt) at 2. 
145 Compl. Brief, OHA. Dkt. No. 21-38-CP, at 4-5; OIG Report, Attachment 3 (Interview Report of Haller) at 3. 
146 Id. 
147 OIG Report, Attachment 3 (Interview Report of Haller) at 3. 
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control policies for the joint work that was to occur between the EIR and SEED Grants.148 The 
strategies  grew out of conversations with the Department program officer and were drafted to 
provide for DuPage ROE and ISU staff to conduct coinciding reviews of contracts and invoices to 
ensure that each grant was absorbing their respective portion of the costs for work that jointly 
supported both projects and was approved by Dotson and submitted to the Department.149   When 
interviewed,  Haller stated that Complainant was not a part of developing the procedures and that 
he “likely received a copy of the risk mitigation procedures but was not party to their 
development.”150  When interviewed,  Complainant provided historical information on and a copy 
of the mitigation strategy, noting that he did not have the opportunity to contribute to its content 
because it was developed in 2017, before he was hired, that it heavily relied on Hunt and Haller’s 
experience, and that it did not list any specific control features.151 

 
On February 19, 2019, Complainant submitted a memo to Ruscitti, with a copy to Dotson, 

that outlined his objections to the payments to Cosner, namely that the contract failed to meet 
Sections 200.405 (allocable costs) and 200.407 (prior written approval) of the Uniform 
Guidance.152 

 
On February 21, 2019, upon receiving a forwarded e-mail regarding “Shelby Cosner’s 

Contract and remaining payments” from Dotson, Haller e-mailed Complainant.153  In her e-mail 
to Complainant, Haller said, “We need to talk about this.  Please call me when you start your day 
today.” 154 

 
As is reflected in an e-mail she sent to Dotson, with a copy to Complainant, Haller  did not 

agree with Complainant and expressed to Dotson and Complainant, by e-mail sent on February 
21, 2019, that the prohibition on allocating costs to other Federal grants in Section 200.407 was 
not applicable because shifting costs  under two or more Federal awards is allowable under Section 
200.407, and that Complainant’s interpretation of the prohibition had missed language in the 
Uniform Guidance that allows for shifting costs. 155 Haller noted that the language in the Uniform 
Guidance that Complainant had not taken into account provides that “this prohibition would not 
preclude the non-Federal entity from shifting costs that are allowable under two or more Federal 
awards in accordance with existing Federal statutes, regulations, or the terms and conditions of the 
Federal awards.”156  In her interview with the OIG,  Haller also indicated that the Uniform 
Guidance does not apply to DuPage ROE because it is a “non-federal entity.”157 

 
148 Id. at 3 -5; OIG Report, Attachment 5 (Interview Report of  Hunt) at 2 and Attachments 1 and 2 to Attachment 5 
(Interview Report of Hunt). 
149 OIG Report, Attachment 3 (Interview Report of Haller) at 5; OIG Report, Attachment 5 (Interview Report of Hunt) 
at 2; OIG Report, Attachment 1 to Attachment 2 (Interview Report of Complainant) at 3. 
150 OIG Report, Attachment 3 (Interview Report of Haller) at 5. 
151 OIG Report, Attachment 1 to Attachment 2 (Interview Report of Complainant) at 3. 
152 Compl. Exh. C-14 at 1, Docket Entry No. 27, OHA Dkt. No. 21-38-CP; OIG Report, Attachment 2 (Interview 
Report of Complainant) at 11; OIG Report, Attachment 1 to Attachment 2 (Interview Report of Complainant) at 12 – 
13. 
153 OIG Report, Attachment 4 to Attachment 6  (Interview Report of Dotson) at 1. 
154 Id. 
155 OIG Report, Attachment 4 to Attachment 6 (Interview Report of Dotson) at 1-2;  OIG Report, Attachment 24 (Co-
Mingling Concerns Talking Points for Call with Department) at 1.   
156 OIG Report, Attachment 24 (Co-Mingling Concerns Talking Points for Call with Department) at 1.   
157 OIG Report, Attachment 3 (Interview Report of Haller) at 11.   
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Notwithstanding her view that shifting costs between the two grants was not prohibited and 

that the Department had already provided approval to shifting costs orally, Haller scheduled a 
conference call with the Department for February 22, 2019.158 
 

Haller called Complainant the night before the scheduled meeting and an emotionally 
charged exchange transpired, in which Complainant claims Haller screamed and wept about how 
he had betrayed her and told him she was under pressure to pay the Cosner invoices.159 A February 
21, 2019 text message from Haller to Complainant indicates the tension between the two and also 
explains how Haller viewed their work relationship at that point: 

 

I’m sorry that I upset you on our call.  That was not my intent.  I don’t 
care that we don’t agree on interpretations of the federal rules.  I can  
handle disagreement and I can handle being wrong.  No one’s interpretation 
matters but our program officer.  But you were not part of the original 
discussions with Yianni about this specific issue – so that is why I do not want  
you weighing in on this tomorrow.  The bigger problem is that it has become 
clear to me that you do not respect my role as project director.  And this is 
very disappointing professionally and problematic professional.160 
 

 Haller’s reference to “Yianni” was to Yianni Alepohoritis (Alepohoritis), the 
Department’s Management and Program Analyst for the EIR Grant at DuPage ROE.161   

 
Complainant also reported to OIG investigators that both Haller and Hunt called him 

separately after the telephone call with the Department of Education was scheduled and implied 
he could lose his job if he spoke on the conference call.162  Haller and Hunt denied intimating to 
Complainant that he could lose his job.163 
 

In the lead up to the telephone conference with the Department program officer, Haller 
called  Complainant and asked that he not say anything during the telephone conference on 
allocability violations regarding payment to Cosner.164  Complainant stated that he would lead the 
call, that he was overseeing the matter, and that Ruscitti had asked him to be on the call.165 Haller 
reported to OIG investigators that she did not want Complainant to speak during the conference 

 
158 Id. 
159 Compl. Exh. C-14 at 1-2, Docket Entry No. 27, OHA Dkt. No. 21-38-CP. 
160 OIG Report, Attachment 26 (Complainant’s Text Message Screenshots); Compl. Exh. C-14 at 2, Docket Entry No. 
27, OHA Dkt. No. 21-38-CP. 
161 OIG Report, Attachment 6 (Interview Report of Dotson) at 5; OIG Report, Attachment 3 (Interview Report of 
Haller) at 3, 10-12. 
162 OIG Report, Attachment 2 (Interview Report of Complainant) at 11; Comp. Exh. C-14 at 1-2, Docket Entry No. 
27, OHA Dkt. No. 21-38-CP. 
163 OIG Report, Attachment 3 (Interview Report of Haller) at 12; OIG Report, Attachment 5 (Interview Report of 
Hunt) at 5. 
164 Compl. Exh. C-14 at 2, Docket Entry No. 27, OHA Dkt. No. 21-38-CP. 
165 OIG Report, Attachment 3 (Interview Report of Haller) at 10. 
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call because he had not been on previous calls with Alepohoritis and also because she was 
concerned that he would cause confusion and provide inaccurate information.166 

 
When Haller contacted Ruscitti about Complainant having told her that Ruscitti had asked 

him to be on the call, Ruscitti informed Haller that she had never talked with Complainant about 
being on the call.167  Next, Ruscitti called Complainant to tell him that she had calmed Haller down 
by telling her it was not Complainant’s style to confront his colleagues in a meeting with outsiders, 
referring to the upcoming meeting with the Department, and which message Complainant 
construed to mean that Ruscitti was no longer supporting his “efforts to stop Haller and Hunt’s 
actions when they violated grant rules.”168  Haller’s exchange with Ruscitti about Complainant 
informing Haller that he was operating at Ruscitti’s direction and Ruscitti’s disavowal of that 
direction was the catalyst that lead to Haller later schedule a staff meeting to discuss who was 
responsible for what, who was supervising whom, and what expectations should be put in place 
for Complainant.169   

 
On February 22, 2019, the telephone conference with the Department proceeded as 

scheduled.170  Haller,  Hunt,  Ruscitti, and Complainant  participated in the telephone conference 
with Department Management and Program Analyst Alepohoritis. 171 Sharing costs for joint events 
provided by the  EIR and SEED projects was discussed.172  Complainant attended but did not speak 
because he was muted or because of perceived threats from Haller and Hunt.173   

 
After the telephone conference, on February 25, 2019, Alephoritis e-mailed Haller, Hunt 

and Ruscitti with the Department’s written approval for sharing costs for joint events provided by 
the  EIR and SEED projects.174  In his e-mail, Alepohoritis specifically stated that the EIR and 
SEED Grants would each pay a portion of the total annual cost for joint trainings and convenings, 
that this approach would reduce overall costs and create effectiveness, and that the cost proportion 
would be achieved by a variety of methods that could include rotation of invoices between the two 
grants.175 The Department Management and Program Analyst’s e-mail went on to say that this 
approach did not constitute co-mingling of funds and did not violate Section 200.405(c) of the 
Uniform Guidance.176   

 
After receiving a copy of the e-mail Alepohoritis had sent, Complainant e-mailed  Ruscitti, 

with a copy to Dotson, saying that he had never seen that before, wanted to make sure he 

 
166 Id. 
167 Id. 
168 Compl. Exh. C-14 at 2, Docket Entry No. 27, OHA Dkt. No. 21-38-CP. 
169 OIG Report, Attachment 3 (Interview Report of Haller) at 10. 
170 Id. at 11. 
171 Id. at 11-12; OIG Report, Attachment 4 (Interview Report of Ruscitti) at 4; OIG Report, Attachment 5 (Interview 
Report of Hunt) at 5. 
172 OIG Report, Attachment 3 (Interview Report of Haller) at 11; OIG Report, Attachment 5 (Interview Report of 
Hunt) at 5. 
173 OIG Report, Attachment 3 (Interview Report of Haller) at 11; OIG Report, Attachment 2 (Interview Report of 
Complainant) at 12. 
174 OIG Report, Attachment 3 to Attachment 6 (Interview Report of Dotson)  at (unnumbered) 11; OIG Report, 
Attachment 1 to Attachment 3 (Interview Report of Haller). 
175 OIG Report, Attachment 1 to Attachment 3 (Interview Report of Haller). 
176 Id.; OIG Report, Attachment 3 to Attachment 5 (Interview Report of Hunt). 
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understood what they were proposing, and that the Department Management and Program Analyst 
could be wrong.177  Complainant believed that the Program Analyst was lead to believe the issue 
was whether the EIR and SEED Grants could share proportional costs for joint events, but was not 
asked, as Complainant believed he should have been, whether EIR funds could be used to pay for 
ISU invoices.178 

 
Also after the meeting with the Department’s Management and Program Analyst, 

Complainant sought and obtained Ruscitti’s approval to prepare a written controls manual.179 
 

Analysis 

At the outset, it is noted that Complainant’s disclosures pertained to matters within the 
scope of his duties and were made in the regular course of his responsibilities.  Complainant’s 
duties included reviewing invoices to ensure their compliance with Uniform Guidance provisions.  
As Complainant explained, most of the time expenses invoiced to the EIR and SEED Grants were 
legitimate, but about five percent of the time the invoices required more documentation or else he 
would reject items or invoices that were inappropriate.180  When he questioned the propriety of 
payments for the invoice for catered meals under the SEED Grant and the invoice for media 
production under the EIR Grant, he did so in the normal course of performing his invoice review 
and processing responsibilities.  That his disclosures  pertained to matters within the scope of his 
duties and were made in the regular course of his responsibilities does not preclude those 
disclosures from being considered protected disclosures.181 

 
The evidence considered by the OIG and that which is before me supports the OIG’s 

findings that  Complainant  made two  disclosures protected by 41 U.S.C. § 4712, the first in or 
about April 2018 regarding unallowed expenses charged to the SEED Grant, and the second 
between January 29 through February 25, 2019, regarding  misallocation of funds charged to the 
EIR Grant.182      

 
OIG’s findings do not directly address whether Complainant’s first disclosure regarding 

the SEED Grant was made to a person specified in the statute, but only conclude that Complainant 
made a protected disclosure.  The statute specifies that a protected disclosure must be made to, 
among others, a “management official or other employee of the contractor, subcontractor, grantee, 
subgrantee, or personal services contractor who has the responsibility to investigate, discover, or 
address misconduct.”183 While Hunt was not an employee of DuPage ROE, she was Co-Director 
of the SEED Grant, together with Haller, and DuPage ROE was a sub-grantee of the SEED Grant.  

 
DuPage ROE argues that Complainant’s disclosure to Hunt did not satisfy the statute’s 

requirement because Complainant did not make the disclosure to an official at DuPage ROE, his 
 

177 OIG Report, Attachment 1 to Attachment 3 (Interview Report of Haller). 
178 OIG Report, Attachment 1 to Attachment 2 (Interview Report of Complainant) at 15. 
179 Compl. Exh. C-14 at 2, Docket Entry No. 27, OHA Dkt. No. 21-38-CP. 
180 OIG Report, Attachment 2 (Interview Report of Complainant) at 6. 
181 See Watson v. Dep’t of Justice, 64 F.3d 1524, 1530 (Fed. Cir. 1995). 
182 OIG Report at 15, para. (ii). 
183 41 U.S.C. § 4712(a)(2)(G). 
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employer and the named respondent here, but only to Hunt, who was not a DuPage ROE employee.   
The statute, however, requires only that the disclosure be made to a management official or other 
employee of the grantee or subgrantee.  Hunt, as  Co-Director of the SEED Grant, the same grant 
that DuPage ROE was a subgrantee of, was just such a person and the person who oversaw 
Complainant’s work concerning the data infrastructure for the SEED Grant because of her position 
and expertise.184  Thus, Hunt falls within the purview of persons responsible to investigate, 
discover, or address misconduct required by the statute and Complainant’s disclosure to her was a 
protected disclosure.185  
 

Contrary to DuPage ROE’s characterization of the first disclosure as an expression of 
concern, suggesting that it did not rise to the level  of a protected disclosure, the first disclosure 
was a protected disclosure. It involved disclosure of information that Complainant reasonably 
believed to be evidence of violation of Uniform Guidance in that it involved misuse of SEED Grant 
monies and entailed Complainant’s refusal to pay invoices for meals based on his expressed belief 
that payment would be in violation of Uniform Guidance.  

 
Complainant’s second disclosure concerning payment for the Cosner invoices was made 

to DuPage ROE officials, entailed a disclosure of information that he reasonably believed was  
evidence of a violation of law, rule, or regulation based on his reading of Uniform Guidance 
Sections 200.405, on Allocable Costs, and 200.407, on Prior Written Approval.186    
 

 Record evidence supports the OIG findings that the  disclosures made by Complainant 
were the very sort of disclosures intended to be protected by the statute. Complainant disclosed 
information that he reasonably believed was evidence of a gross waste of Federal funds, an abuse 
of authority relating to a Federal grant, or a violation of law, rule, or regulation related to federal 
grants.  Thus, Complainant satisfied the second requirement of his initial burden of proof by 
establishing he made disclosures protected by 41 U.S.C. § 4712(a)(2). 
 

 
(iii) Complainant established that he experienced five personnel actions 

 
The OIG found that Complainant experienced five personnel actions, his removal from 

fiscal duties for the SEED grant at ISU, a modification in duties/position at DuPage ROE, 
placement on an EPP, issuance of a Personnel Action Report (PAR), and termination from his 
position at DuPage ROE. 

 
The parties’ arguments 

 
DuPage ROE contends that not all five personnel actions were  personnel actions covered 

by 41 U.S.C. § 4712(a)(1). DuPage ROE argues that removal of Complainant from fiscal duties 
for the SEED Grant and later modification of his duties away from infrastructure work to funding 

 
184 OIG Report, Attachment 5 (Interview Report of Hunt) at 6. 
185 41 U.S.C. § 4712(c)(6). 
186 OIG Report, Attachment 1 to Attachment 2 (Interview Report of Complainant) at 12-13; OIG Report, Attachment 
24 (Co-Mingling Concerns Talking Points for Call with Department) at 1.   
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sustainability and development work were not prohibited personnel actions under the NDAA.187  
In support thereof, DuPage ROE argues they were not actions that would have dissuaded 
Complainant from engaging in protected activity, that Complainant was not singled out and was 
excited about the modification of duties, and that neither the removal from nor modification of 
duties negatively affected the terms and conditions of his employment.188 Additionally, DuPage 
ROE argues that placement of Complainant on an EPP was not a personnel action prohibited by 
41 U.S.C. § 4712(a)(1), but a tool intended to assist him in improving his job performance. 

 
Complainant does not disagree with the OIG’s findings and argues that all five personnel 

actions, including his removal from fiscal duties for the SEED Grant and later modification of 
duties away from infrastructure work, were taken against him because he questioned suspect 
invoices and contracts presented to him for payment under the EIR Grant  and was terminated to 
guarantee that he would not be at DuPage ROE in the future to identify and resist further violations 
of the Uniform Guidance, and that he was treated differently than other employees for doing so.  
 

 
The evidence 

A review of the evidence establishes that Complainant experienced the following personnel 
actions: 

 
In April 2018, Complainant was removed from his responsibilities in the invoice review 

process for the SEED Grant after being informed by Haller that he was being removed from those 
responsibilities because ISU grant officials had decided they did not want non-ISU employees to 
approve the ISU SEED Grant invoices.189  
 

Beginning sometime between November 2018 and January 2019, and culminating on or 
around March 5, 2019,  DuPage ROE modified Complainant’s duties when it removed him from 
data infrastructure work and reassigned him to funding sustainability and development work in 
conjunction with four other Regional Offices of Education.190  

  
Effective March 11, 2019, DuPage ROE placed Complainant on an EPP.191 

 

On August 29, 2019, DuPage ROE issued a PAR to Complainant for unprofessional 
behavior and harassment that involved three separate incidents, the most recent of which had 
occurred on August 15, 2019, and  in which sexually explicit material or names appeared on his 
computer while logging in for a webinar and opening a browser in the presence of other 

 
187 DuPage ROE Brief, OHA Dkt. No. 21-38-CP, at 10. 
188 Id. at 10 – 11. 
189 OIG Report, Attachment 2 (Interview Report of Complainant) at 9.  
190 OIG Report,  Attachment 1 to Attachment 2 (Interview Report of Complainant) at 7; OIG Report, Attachment 3 
(Interview Report of Haller) at 12-13; OIG Report, Attachment 4 (Interview Report of Ruscitti) at 3; OIG Report, 
Attachment 5 (Interview Report of Hunt) at 5-6; OIG Report, Attachments 7-9 to Attachment 5 (Interview Report of 
Hunt). 
191 OIG Report, Attachment 2 (Interview Report of Complainant) at 14-15; OIG Report, Attachment 11 (Complainant-
DuPage ROE EPP – Signed by Complainant). 
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employees.192 The PAR resulted in a Written Reprimand that included suggestions for 
improvement and avoiding future occurrences.193 

 
On  October 4, 2019, DuPage ROE terminated Complainant from employment.194 

The OIG’s finding that these five personnel actions happened as a matter of fact is 
supported by evidence in the OIG Report, and the parties do not dispute, that these five personnel 
actions occurred.195   

 
 
Analysis 

 
            Turning now to whether the  five personnel actions were prohibited personnel actions under 
the NDAA, the starting point is the language of the NDAA.  The NDAA broadly prohibits federal 
grantees from taking the following actions against an employee in retaliation for making a 
protected disclosure:  discharging the employee, demoting the employee, or otherwise 
discriminating against the employee, and incorporates the legal burdens of proof in 5 U.S.C. § 
1221(e)(1).  In turn, 5 U.S.C. § 1221(e) incorporates the definition of prohibited personnel action 
found in 5 U.S.C. § 2302.196  Section 2302 of Title 5, in addition to listing discharge and demotion 
of an employee as prohibited personnel actions, includes “significant change in duties, 
responsibilities, or working conditions” as a prohibited personnel action.197   

 
The termination of employment that Complainant experienced falls squarely within the 

prohibited personnel actions specified in the NDAA.198  
 
Additionally, based on the NDAA’s incorporation of definitions found in 5 U.S.C. § 2302,  

issuance of the PAR, because it was a disciplinary action, falls within the personnel actions 
prohibited by the NDAA.199   
 

 Removal  of Complainant from fiscal responsibilities for the SEED Grant and modification 
of his duties from data infrastructure work to funding sustainability and development work also 
were actionable personnel actions under the NDAA, based on the NDAA’s incorporation of 
definitions found in 5 U.S.C. § 2302, as they entailed significant changes in duties or 
responsibilities.200   
 

However, placement on an employee performance plan is not an enumerated prohibited 

 
192 OIG Report, Attachment 17 (Personnel Action Report). 
193 Id. 
194 OIG Report, Attachment 2 (Interview Report of Complainant) at 16-17; OIG Report, Attachment 31 (Notice of 
Employee Separation). 
195 OIG Report, Attachment 2 (Interview Report of Complainant) at 9, 12-17; OIG Report, Attachment 1 to Attachment 
2 (Interview Report of Complainant) at 6-7, 17-19;  OIG Report, Attachment 11 (Employee Performance Plan); OIG 
Report, Attachment 17 (Personnel Action Report); OIG Report, Attachment 31 (Notice of Employee Separation). 
196 41 U.S.C. § 4712(a)(1). 
197 5 U.S.C. § 2302(a)(2)(A)(xii). 
198 41 U.S.C. § 4712(a)(1). 
199 41 U.S.C. § 4712(a)(1); 5 U.S.C. § 1221(e);  5 U.S.C. § 2302(a)(2)(A)(iii). 
200 41 U.S.C. § 4712(a)(1), and as defined in 5 U.S.C. §§ 2302(a)(2)(A)(iii), (iv), and (xii). 
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personnel action under either 41 U.S.C. § 4712(a)(1), 5 U.S.C. § 1221(e)(1), or 5 U.S.C. § 2302, 
and whether it falls under the catch-all provision of “otherwise discriminating against the 
employee” under § 4712(a)(1), is unclear.  Neither the NDAA nor 5 U.S.C. § 1221(e)(1) or 5 
U.S.C. § 2302 define “otherwise discriminating against the employee.”  Few reported cases have 
addressed the NDAA and no cases appear to have interpreted the meaning of this catch-all 
provision. But, § 4712(a)(1) mirrors the text of another federal whistleblower’s anti-retaliation 
provision, 5 U.S.C. § 2302(b)(8) of the Whistleblower Protection Act of 1989 (WPA), 5 U.S.C. 
§§ 1201 et seq., and, therefore, caselaw interpreting the WPA provides analytical guidance.201 The 
Merit Systems Protection Board (MSPB), the tribunal that hears appeals of WPA decisions issued 
by the Office of Special Counsel, has determined on several occasions that a performance 
improvement plan is a “personnel action” under the WPA.202 In the absence of statutory or judicial 
instruction and in view of the NDAA’s broad language and the intent of whistleblower protection 
laws, together with MSPB rulings that performance improvement plans are personnel actions 
under the WPA, this catch-all provision  appears to cover actions, including performance 
improvement plans, that might dissuade a reasonable worker from engaging in protected 
conduct.203  Therefore, this tribunal concludes, as did the OIG, that in this case placement of 
Complainant on an EPP should be considered a covered personnel action.                                   
 

Thus,  Complainant has established that he experienced five personnel actions that the 
NDAA prohibits a  grantee or subgrantee from taking against an employee as reprisal for 
making a protected disclosure.   

 
 

(iv) The First Reprisal 
 

The OIG found the first protected disclosure may have been a contributing factor to 
removal of Complainant from fiscal duties for the SEED Grant but concluded that removal of 
Complainant from fiscal duties for the SEED Grant was not retaliatory.204  The  OIG found that 
the evidence showed by a preponderance that Complainant’s disclosure regarding unallowable 
expenses may have been a contributing factor to this personnel action. 205  Based on evidence that 
Hunt had knowledge about Complainant’s disclosure and that Complainant was removed close in 
time (one month) from SEED Grant fiscal duties after making the disclosure, the OIG found that 
Complainant met his burden of proving that his disclosure about the catering expenses was a 
contributing factor to his removal from SEED Grant fiscal duties.206 However, the OIG went on 
to find that DuPage ROE provided clear and convincing evidence that it would have taken this 

 
201 See Fuerst v. Housing Authority City of Atlanta, Georgia, 38 F. 4th 860, 872 (11th Cir. 2022). 
202 See, e.g., Gonzales v. Dep’t of Housing and Urban Development, 64 M.S.P.R. at 319; Newcastle v. Dep’t of 
Treasury, 94 M.S.P.R. at 245. But cf. Davis v. Time Warner Cable of Southeastern Wis., L.P., 651 F. 3d 664, 677 (7th 
Cir. 2007) (performance review plan does not rise to the level of an adverse employment action in Title VII retaliation 
claim); Cole v. Illinois, 562 F.3d 812, 816-817 (7th Cir. 2009) (performance improvement plan, particularly a 
minimally onerous one was not, without more, an adverse employment action in Family and Medical Leave Act 
retaliation claim). 
203 See Burlington Northern & Santa Fe Railway Company, 548 U.S. 53, 67-68, 126 S.Ct. 2405, 165 L.Ed.2d 345 
(2006). 
204 OIG Report at 15. 
205 Id. 
206 OIG Report at 7. 
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action regardless of his disclosure.207 
 
The OIG based its findings on its interviews of Complainant,  Haller, Ruscitti,  and Hunt.208   

 
The parties’ arguments 

DuPage ROE agrees with the OIG’s finding that DuPage ROE provided clear and 
convincing evidence that it would have taken this action regardless of any disclosure on 
Complainant’s part.  However, DuPage ROE argues  that record evidence does not support the 
OIG’s finding that Complainant met his initial burden, but, instead, establishes that Complainant 
failed to satisfy the “timing/knowledge” test.209 In support thereof, DuPage ROE asserts that 
Complainant failed to establish that DuPage ROE officials had knowledge of his protected 
disclosure, but that he raised the catering issue only with Hunt, who was an ISU, not a DuPage 
ROE, employee.210 DuPage ROE further asserts that even if the “knowledge” test was met, any 
reliance on the alleged timing between Complainant’s disclosure to Hunt and removal of his duties 
on the SEED Grant is insufficient to establish retaliation.211  Finally, DuPage ROE argues that it 
was ISU, not DuPage ROE, that made the decision to remove all DuPage ROE employees, 
including Complainant, from work on the SEED Grant. 

 

Complainant asserts that he was reprised against by Hunt when she removed him from 
financial oversight duties for the SEED Grant approximately a month after his April 2018 
disclosure about the catering invoice and his refusal to approve payment for the invoice over 
Hunt’s insistence and pleas.212 Complainant’s only evidence of a connection between his 
disclosure and his removal from financial duties for the SEED Grant is the timing between the two 
and his belief that Hunt was motivated to retaliate against him because it was she who demanded 
he process the invoices he refused to pay.213 

 
The evidence 

According to Complainant,  he  was hired to set up financial systems for the management 
of grants and  one of his duties was to ensure that grant expenses for the SEED and EIR Grants on 
invoices were “allowable, allocable, and reasonable.”214 According to Gierman, whom  
Complainant supervised for a time and worked with on a daily basis,  Complainant was responsible 
for reviewing and approving invoices from vendors and obtaining or writing vendor contracts.215  
 

 Sometime shortly before May 2018, officials at ISU merged ISU’s Research and 
Sponsored Programs office with its Grant Accounting Department and the new senior official of 
that office issued a directive that no external grant staff outside of ISU would be involved with 

 
207 Id. at 7-8. 
208 Id. 
209 DuPage ROE Brief, OHA Dkt. No. 21-38-CP, at 7 - 8. 
210 Id. at 7. 
211 Id. at 8. 
212 OIG Report at 6; Compl. Brief, OHA Dkt. No. 21-38-CP, at 6.  
213 OIG Report, Attachment 1 to Attachment 2 (Interview Report of Complainant) at 6. 
214 OIG Report at 5; Compl. Brief, OHA Dkt. No. 21-38-CP, at 6. 
215 OIG Report, Attachment 7 (Interview Report of Gierman) at 2. 
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grant budget, contracts or invoices related to the SEED Grant.216  ISU had never received a grant 
the size of the SEED Grant before and had to work quickly to build organizational capacity.217  
Faced with budget constraints, the new head of the Research and Sponsored Programs office at 
ISU directed that changes be made at ISU related to grant administration, including a policy update 
that required that budgetary decisions related to the SEED Grant could be made only by the ISU 
staff.218  As a result, ISU hired its own budget specialist to work on  SEED Grant expenses.219  It 
also appears, based on the Strategies for Mitigating Risks of Co-Mingling Funds and/or 
Duplicating Efforts Between EIR and SEED Awards prepared by Haller, with Hunt’s input, before  
Complainant was onboarded, that ISU may have intended from the onset of the SEED Grant to 
handle all budgetary decisions related to the SEED Grant.220   

 
Upon being informed of ISU’s new senior official’s directive, Haller informed 

Complainant that ISU officials were no longer permitting non-ISU personnel to process or approve 
vendor invoices issued toward the SEED Grant.221  Haller and Hunt both informed OIG that ISU’s 
policy change was not directed at Complainant but applied to all DuPage ROE employees.222  
DuPage ROE officials, however, did not provide any documentation to the OIG that substantiated 
the policy changes at ISU.223   
 

In May 2018, Complainant was  removed from his financial oversight role on the SEED 
Grant and assigned the task of Data Infrastructure.224 His pay was not changed as a result of his 
removal from fiscal duties related to the SEED Grant.225  
 

Analysis 

Initial Burden 

Having established that he was an employee of a Department grantee, that he made a 
protected disclosure, and that his removal from fiscal responsibilities for the SEED Grant was a 
personnel action prohibited by the NDAA, Complainant now must demonstrate that his protected 
disclosure was a contributing factor in the personnel action taken against him in order to satisfy 
his burden of proof. 226   
 

Complainant’s only evidence of a connection between his protected disclosure and his 
removal from SEED Grant fiscal duties is knowledge of his disclosure on the part of  Hunt and 

 
216 OIG Report, Attachment 3 (Interview Report of Haller) at 6. 
217 OIG Report, Attachment 5 (Interview Report of Hunt) at 3. 
218 Id.; OIG Report, Attachment 2 (Interview Report of Complainant) at 10. 
219 OIG Report at 7; OIG Report, Attachment 5 (Interview Report of Hunt) at 3. 
220 OIG Report, Attachment 2 to Attachment 5 (Interview Report of Hunt). 
221 OIG Report at 7. 
222 Id.;  OIG Report, Attachment 3 (Interview Report of Haller) at 6;  OIG Report, Attachment 5 (Interview Report 
of Hunt) at 3. 
223 OIG Report at 7. 
224 Compl. Brief, OHA Dkt. No. 21-38-CP, at 6. 
225 OIG Report at 7. 
226 41 U.S.C. § 4712(c)(6) (adopting the burdens of proof of 5 U.S.C. § 1221(e); 5 U.S.C. § 1221(e)(1);  DuPage 
Regional Office of Education v. U.S. Dep’t of Educ., 58 F. 4th at 351;  see also Armstrong v. Arcanum Group, Inc., 
897 F.3d at 1287. 
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DuPage ROE officials and  the timing of his removal from SEED Grant fiscal duties. Complainant 
easily satisfies the “timing” prong of the “knowledge/timing” test.  Complainant’s disclosure was 
made close in time, approximately one month, from the time he was removed from SEED Grant 
fiscal responsibilities and DuPage ROE officials had knowledge of the disclosure before the 
personnel action was taken.  
 

Even so, the causal connection between any protected disclosure and the employment 
action fails because it was not DuPage ROE’s decision that precipitated, by influence or otherwise, 
Complainant’s removal from SEED Grant fiscal responsibilities. Rather, the change in 
Complainant’s duties was precipitated by ISU and not attributable to DuPage ROE. On this record, 
DuPage ROE did not participate in or have any control or influence over ISU’s decision to have 
duties for the SEED Grant handled only by ISU employees.  Nor, on this record, did Hunt make 
or influence ISU’s decision.  Rather, a new senior official at ISU made the decision. DuPage ROE, 
Complainant’s employer, was informed by ISU of this change and, after being notified of this 
change, it modified Complainant’s duties. Because DuPage ROE did not play a decision-making 
role in removing Complainant from his duties under the SEED Grant, doing so was not a personnel 
action covered by the NDAA or, at least, not causally related to Complainant’s protected 
disclosure. 
 

But for this fatal flaw to establishing his removal from fiscal work on the SEED Grant was 
a prohibited personnel action, the OIG’s finding that Complainant’s disclosure in April 2018 may 
have been a contributing factor to his removal from fiscal duties on the SEED Grant in May 2018, 
based on the “knowledge/timing” test, is supported by record evidence.227 Complainant’s 
disclosure was made close in time, approximately one month, from the time he was removed from 
SEED Grant fiscal responsibilities and DuPage ROE officials had knowledge of the disclosure 
before the personnel action was taken. Complainant thus satisfied both the “knowledge/timing” 
test sufficient to infer causal connection between the protected disclosure and the personnel action.  
Even so, causal connection fails because it was not DuPage ROE’s decision that precipitated, by 
influence or otherwise, Complainant’s removal from SEED Grant fiscal responsibilities. 

 
 

Burden Shift to DuPage ROE 
 

Even if Complainant had satisfied his initial burden of proof, DuPage ROE provided clear 
and convincing evidence, as the OIG found, that removal of  Complainant from his fiscal duties 
on the SEED Grant was not retaliatory.228 Application of the Carr factors to DuPage ROE’s 
evidence as well as evidence provided by Complainant leads me to conclude that removal of  
Complainant from his fiscal duties on the SEED Grant was for reasons other than retaliation. 

 

 DuPage ROE provided strong evidence to show that removal of  Complainant from fiscal 
duties on the SEED Grant was for reasons other than retaliation on its part.  Record evidence shows 
clearly that  Complainant’s removal from duties on the SEED Grant was not attributable to DuPage 

 
227 5 U.S.C. § 1221(e)(1)(A)-B); DuPage Regional Office of Education v. U.S. Dep’t of Educ, 58 F. 4th at 351; see 
Kewley v. Dep’t of Health and Human Servs., 153 F.3d at 1361-62. 
228 OIG Report at 15. 
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ROE, but a decision that originated solely from ISU and that ISU’s decision to have only ISU 
employees work on the SEED Grant was a business decision.  
 

The SEED Grant had to be launched, without advanced planning, shortly after ISU was 
awarded the SEED Grant.229  That meant that as ISU was launching the SEED Grant, it did not 
have all the needed staff in place to administer the grant but built its grant-administration after 
launching and while administering the grant.230   

 
The evidence also shows that ISU had never received a grant the size of the SEED Grant 

before.231  It had to move quickly to build organizational capacity and along the way various 
changes were made to administration of the grant.232 Among the changes was the transition from 
sharing budgetary administration with DuPage ROE for the SEED Grant to only ISU staff handling 
budgetary matters for the SEED Grant, which included ISU hiring its own budget specialist to 
work on  SEED Grant expenses.233   
 

Record evidence, including statements from Haller and Hunt,  shows that ISU had separate, 
grant-administration-related reasons for having financial work for the SEED Grant assigned to ISU 
employees only and that Complainant would have been removed from his financial duties over the 
SEED Grant regardless of the disclosure. 234    
 

Record evidence also indicates there existed little to no motive on the part of DuPage ROE 
personnel, to the extent they could even be considered decision makers with respect to this 
personnel action, to retaliate against  Complainant.  Rather, evidence, including that provided by  
Complainant, shows that DuPage ROE officials, including Haller, Dotson, and Ruscitti, had agreed 
with Complainant’s decision to not pay  the catering expenses that were the subject of the first 
protected disclosure from the SEED Grant.235 Other evidence, including statements from Haller 
and Ruscitti, show that there were  shared, voiced concerns about the invoice for the catering 
expenses and thus no motivation to retaliate against Complainant for the concerns he expressed 
and with which they agreed.236   
 

Finally, there is no evidence that shows DuPage ROE took similar against employees who 
were not whistleblowers but similarly situated.  To the contrary, the evidence shows that the 
change to having only ISU staff handle budgetary matters for the SEED Grant was not targeted at  
Complainant or any other individuals but made across the board by a senior ISU official, not  
Hunt.237 

 
229 OIG Report, Attachment 5 (Interview Report of Hunt) at 2. 
230 Id. 
231 Id. at 3. 
232 Id. 
233 Id. 
234 OIG Report at 7-8; OIG Report, Attachment 5 (Interview Report of Hunt) at 3. 
235 OIG Report at 7; OIG Report, Attachment 3 (Interview Report of Haller) at 8; OIG Report, Attachment 4 
(Interview Report of Ruscitti) at 2-3; OIG Report, Attachment 6 (Interview Report of Dotson) at 4; OIG Report, 
Attachment 1 to Attachment 2 (Interview Report of Complainant) at 5 - 6. 
236 OIG Report at 8. 
237 OIG Report, Attachment 5 (Interview Report of Hunt) at 3. 
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The record does not contain evidence that detracts from the conclusion that  Complainant’s 
removal from the SEED Grant was not retaliatory.  

 

Further, evidence contradicts  Complainant’s assertion that he  was hired only to set up 
financial systems for the management of grants and to ensure that grant expenses on invoices were 
“allowable, allocable, and reasonable.”238 Record evidence shows that DuPage ROE hired  
Complainant, after he approached Ruscitti  and indicated his interest in data development work, to 
collect and develop data and help build funding sustainability under the research grant projects, 
based on his experience in the arenas of data development, funding sustainability, and federal 
grants management.239  Thus when Complainant was  removed from his financial role on the SEED 
Grant and assigned the task of Data Infrastructure, his shift to Data Infrastructure work was 
seemingly consistent with work he had expressed interest in and was hired to perform.  

 
The OIG’s finding that Complainant’s removal from financial duties for the SEED Grant 

was not retaliatory is supported by the evidence. Complainant did not meet his initial burden of 
showing that his first disclosure was a contributing factor in this employment action.  Additionally, 
DuPage ROE’s evidence, as the OIG found, is clear and convincing in showing that Complainant 
would have been removed from financial duties for the SEED Grant in the absence of any 
disclosure.   

  
 

 
(v) Second Reprisal 

 
The OIG found that DuPage ROE’s modification of  Complainant’s duties/position in 

January through March 2019 was not retaliatory and that Complainant did not provide evidence 
that showed by a preponderance that his disclosures were a contributing factor to this action.  The 
OIG also found that DuPage ROE provided clear and convincing evidence that it would have 
changed  Complainant’s duties regardless of any protected disclosures.240 

 
The OIG found that  Complainant did not meet his burden of proof to show that his 

disclosure concerning the catering expenses in April 2018 was a contributing factor to this change 
of duties.241  Specifically, the OIG found that  Complainant did not show that Haller, Hunt, or 
Ruscitti had any knowledge of a protected disclosure made by Complainant about the catering 
expenses.242  Additionally, the OIG found that the  Complainant did not show that the disclosure  
Complainant made in February 2019 concerning misallocation of invoices for a vendor was a 
contributing factor to DuPage ROE’s reassignment of duties because the reassignment occurred 
before  Complainant made the disclosure.243   

 
238 OIG Report, Attachment 1 (Complainant’s Filed Complaint); OIG Report, Attachment 2 (Interview Report of 
Complainant) at 6. 
239 OIG Report, Attachment 4 (Interview Report of Ruscitti) at 3. 
240 OIG Report at 15. 
241 OIG Report at 8. 
242 Id. 
243 Id. 
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The OIG also found that the change in duties was the result of Complainant’s performance 

issues on data infrastructure work assigned to him.244   
 
The OIG based its findings on interviews with and  e-mail exchanges to and from Hunt, 

Haller, and  Ruscitti, as well as  Complainant.245   
 
The parties’ arguments 

DuPage ROE agrees with the OIG’s finding that Complainant did not meet his initial 
burden because he failed to demonstrate that any DuPage ROE officials were aware of his first 
disclosure and because the second disclosure was made after the change in duties occurred.246  
DuPage ROE also agrees with the OIG’s finding  that Complainant’s change in duties was the 
result of his lack of knowledge and personal connections required to effectively perform the data 
infrastructure work.247  
 

Complainant asserts that DuPage ROE’s modification of his duties from data infrastructure 
work to  development work was because of protected disclosures he made.248  Complainant’s 
duties, as modified to development work, entailed assisting each of the ROEs with the work they 
needed completed for both data development and sustainability.249  Complainant asserts that he 
had little knowledge, experience, or professional connections necessary to do this work and was 
destined to fail.250 According to  Complainant, he was hired full-time in December 2017, to work 
on both the EIR and SEED grants.251  He understood that he would be working under the 
supervision and management of Haller and Hunt as the grant directors/co-directors of the EIR and 
SEED Grants.252  He asserts his duties were modified from grant oversight and related financial 
responsibilities to data development in retaliation for the protected disclosures he made.   

 
He argues that this personnel action was taken against him because he questioned suspect 

invoices and contracts presented to EIR for payment  and that modification of his duties was 
designed to guarantee that he would not be at DuPage ROE in the future to identify and resist 
further violations of the Uniform Guidance.253   

 

The evidence 

Record evidence shows that modification of  Complainant’s duties began in December 

 
244 Id. 
245 OIG Report at 8.   
246 DuPage ROE Brief, OHA Dkt. No. 21-38-CP, at 9. 
247 DuPage ROE Brief, OHA Dkt. No. 21-38-CP, at 9 -10. 
248 OIG Report at 8. 
249 Id.; OIG Report, Attachment 3 (Interview Report of Haller) at 12-13; OIG Report, Attachment 4 (Interview 
Report of Ruscitti) at 3;  OIG Report, Attachment 5 (Interview Report of Hunt) at 6; OIG Report, Attachment 2 
(Interview Report of Complainant) at 12-14; OIG Report, Attachment 1 to Attachment 2 (Interview Report of 
Complainant) at 7; Compl. Exh. C-3, Docket Entry No. 27, OHA Dkt. No. 21-38-CP.  
250 Compl. Brief, OHA Dkt. No. 21-38-CP, at 7. 
251 OIG Report, Attachment 2 (Interview Report of Complainant) at 6. 
252 Id. 
253 Compl. Brief, OHA Dkt. No. 21-38-CP, at 5. 
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2018 and January 2019, and was made for several reasons.  According to  Haller, DuPage ROE 
began shifting Complainant away from data infrastructure work and toward development work on 
behalf of all the partnering ROEs as early as December 2018.254  

 
Record evidence shows that  Hunt reduced  Complainant’s duties on data infrastructure 

work in December 2018 and January 2019, as she sought to bring on an outside consultant whom 
she believed could better facilitate the work.255  In December 2018, Hunt began communicating 
with Ben Boer (Boer), an external consultant who was working with the governor’s office to create 
a data launch system and whom she believed to have the reputation, experience, professional 
relationships, and political connections to move the data infrastructure work forward.256 Hunt 
described  Boer as having the necessary established relationships to advance the project.257  Boer 
was hired “to be the face of the work to leverage his connections and professional relationships so 
they could direct and steer the work appropriately.”258  

 

Complainant reports that he was not informed by  Haller or  Hunt that a consultant had 
been hired but  first learned this from a former colleague outside of DuPage ROE and ISU.259 He 
reports that he confirmed the consultant’s hire with Ruscitti, who informed him that Haller and 
Hunt had reported to her that they had informed  Complainant of the hire.260  In any case, on 
January 2, 2019, seemingly after he had already learned about it from an outside source and 
Ruscitti, Hunt,  Haller, and Hood called  Complainant to inform him that  Boer was going to submit 
a proposal to work on the data infrastructure project and that they wanted  Complainant to work 
on the survey but that  Boer would be taking the lead on other pieces of the project.261    
 

The evidence shows that ISU and DuPage ROE needed to develop funding sustainability 
with partnering ROEs and various school districts in order to meet the Department’s matching 
funds requirement, and that  Complainant’s skills were suited to meeting this need, based on 
experience he purported to have, including that listed on his resume.262    

 
DuPage ROE’s reasons for reducing  Complainant’s duties on infrastructure work included 

his lack of knowledge pertaining to technology aspects needed to complete the work, his lack of 
skills or competence including communication skills, and his lack of professional and political 
connections required to facilitate data infrastructure work for the SEED Grant.263  Complainant’s 
lack of technology skills and lack of understanding of basic accounting skills had become apparent 
to DuPage ROE in his submissions on financial reporting spreadsheets related to the SEED 

 
254 OIG Report, Attachment 3 (Interview Report of Haller) at 12. 
255 OIG Report, OIG Report, Attachment 5 (Interview Report of Hunt) at 6. 
256 Id.; OIG Report, Attachment 3 (Interview Report of  Haller) at 12; OIG Report, Attachment 5 (Interview Report 
of Hunt), Attachment 4 to Attachment 5 (Interview Report of Hunt). 
257 OIG Report, Attachment 5 (Interview Report of Hunt) at 6. 
258 Id. 
259 Compl. Exh. C-14 at 4, Docket Entry No. 27, OHA Dkt. No. 21-38-CP. 
260 Id. 
261 OIG Report, Attachment 5 to Attachment 5 (Interview Report of Hunt). 
262 OIG Report, Attachment 3 (Interview Report of Haller) at 12;  OIG Report, Attachment 2 (Interview Report of 
Complainant) at 2; OIG Report, Attachment 4 (Interview Report of Ruscitti) at 3. 
263 OIG Report, Attachment 3 (Interview Report of Haller) at 12, 14; OIG Report, Attachment 5 (Interview Report 
of Hunt) at 6-8; OIG Report, Attachment 4 to Attachment 5 (Interview Report of Hunt). 
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Grant.264 Complainant did not update his activities in the Gantt chart or Basecamp software, the 
project management tools used to track SEED Grant roles, responsibilities and work tasks, but 
refused or, at least, resisted doing so.265  DuPage ROE had also learned that  Complainant did not 
have the reputation and connections required to move the data infrastructure work forward.266  
Additionally,  Complainant did not want to schedule or participate in morning meetings and missed 
several weekly staff calls.267 

 

 Complainant attributes his inability to do the data infrastructure work to regional 
superintendents’ unwillingness to share data with him because it involved duplicative data 
gathering already done by others and also because the superintendents believed Haller and Hunt 
had used grant monies to create teacher shortages and now were using grant monies to try to solve 
the problem they had created.268  On this record, there is no evidence to show that any 
superintendents ever discussed this with  Complainant and it is unclear how he formed this opinion 
or that he ever shared it with  Hunt and Haller or any other DuPage ROE officials. 
 

DuPage Roe reassigned Complainant to funding sustainability and development work, 
which they believed his experience at CPS well suited him for and for which he had been hired.269  
DuPage ROE shifted Complainant from data infrastructure work and reassigned him to 
sustainability development work because he had experience in this listed on his resume.270   
Complainant had managed grant development for CPS for over 20 years.271 Complainant’s “target 
was not  responsible for the ROE’s entire funding sustainability, but they wanted to make sure he 
understood the funding issues and that the ROEs needed to build further capacity and secure 
funding sustainability.”272  Specifically,  Haller wanted Complainant to help the ROEs build 
capacity through creating boilerplate grant proposals and assisting the ROEs with identifying 
funding sources.273  

 
 Complainant did not raise concerns or object to the reassignment, but indicated he was 

excited about the work to which he had been reassigned.274  Complainant maintained some EIR 
grant budget oversight duties and stayed on in his data role, on a limited basis, because there was 
a lot of work to be done on a related survey.275   

 
By March 2019, Hunt had reduced Complainant’s work on the data infrastructure aspect 

 
264 OIG Report, Attachment 3 (Interview Report of Haller) at 12 and 14. 
265 Id. at 14; OIG Report, Attachment 5 (Interview Report of Hunt) at 8. 
266 OIG Report, Attachment 3 (Interview Report of Haller) at 12. 
267 OIG Report, Attachment 5 (Interview Report of Hunt) at 8. 
268 OIG Report, Attachment 2 (Interview Report of Complainant) at 12-13. 
269 OIG Report, Attachment 4 (Interview Report of Ruscitti) at 3; OIG Report, Attachment 2 (Interview Report of 
Complainant) at 2; OIG Report, Attachment 3 (Interview Report of Haller) at 13. 
270 OIG Report, Attachment 3 (Interview Report of Haller) at 12. 
271 Id. at 2. 
272 Id. at 12. 
273 Id. at 12 – 13. 
274 OIG Report, Attachment 10 (Email Evidence of Complainant’s Excitement to Shift Duties); OIG Report, 
Attachment 3 (Interview Report of Haller) at 13. 
275 OIG Report, Attachment 3 (Interview Report of Haller) at 13; OIG Report, Attachment 5 (Interview Report of 
Hunt) at 6; OIG Report, Attachments 4 and 5 to Attachment 5 (Interview Report of Hunt). 



42 
 

of his work because of his lack of technical skills, connections, and productivity.276   
 

On March 3, 2019, Haller, prompted by Ruscitti and Dotson, prepared a memo titled 
“Documentation of Performance Expectations not met by Complainant.”277  When asked by OIG 
investigators,  Haller could not recall whether the memo was sent to  Ruscitti, but appeared to be 
a memo that would have been sent to her.278 

 

As of March 8, 2019,  Complainant worked 15% on the EIR and 85% on the SEED 
Grants.279 The March 8, 2019 job descriptions prepared by Haller, at Dotson’s request, listed  
Complainant’s positions as a Budget Specialist responsible for coordinating the management of 
the EIR Grant and as Development Specialist for the SEED Grant, responsible for building the 
capacity of partnering Regional Offices of Education to create a robust development system to 
sustain the project.280 The purpose of updating Complainant’s job duties was to provide clarity for 
what was needed for each of the grants and because there were concerns about his performance.281  
Additionally, no one knew what  Complainant was doing on a day-to-day basis.282  He was 
supposed to send in weekly status reports, but sent them only every four to five weeks and, as a 
result, Haller and Hunt did not know what he was working on from week to week.283 

 
In his role as EIR Budget Specialist,  Complainant’s duties and responsibilities included 

the following:  prepare grant related reports and documentation in accordance with granting agency 
requirements and Finance Director and Project Director’s direction; review invoices to ensure 
compliance with local policies and federal regulations; work with Project Directors to assure 
appropriate communication with partners regarding financial management of the grant; ensure 
grant expense tracking documents are accurate and up to date and provide reports as needed; 
collaborate with the Grant Coordinator, Principal Account Clerk, and Grant Assistant as needed; 
participate in regularly scheduled DuPage ROE grant project staff meetings; and, communicate 
regularly with project staff and grant partners.284 

 

In his role as Development Specialist for the SEED Grant, Complainant’s duties and 
responsibilities included the following: collaborate with partner ROEs to build staff understanding 
and capacity across full development cycle; support staff in each ROE in the creation of a 
development plan; collaborate with Grant Coordinators; assist with grant writing for proposals or 
letters of intent; participate in LEAD Staff meetings and contribute to LEAD Projects webinars 
and status update summaries; meet regularly with ROE staff to align development efforts to needs; 

 
276 OIG Report, Attachment 5 (Interview Report of Hunt) at 7-8. 
277 OIG Report, Attachment 3 (Interview Report of Haller) at 14-15; OIG Report, Attachment 5 to Attachment 3 
(Interview Report of Haller). 
278 OIG Report, Attachment 3 (Interview Report of Haller) at 15. 
279 OIG Report, Attachments 7- 9 to Attachment 5 (Interview Report of Hunt). 
280 Id.; OIG Report, Attachment 3 (Interview Report of Haller) at 13; OIG Report, Attachments 2- 4 to Attachment 3 
(Interview Report of Haller). 
281 OIG Report, Attachment 3 (Interview Report of Haller) at 13; OIG Report, Attachment 5 (Interview Report of  
Hunt) at 7. 
282 OIG Report, Attachment 3 (Interview Report of Haller) at 6. 
283 Id. 
284 OIG Report, Attachment 8 to Attachment 5 (Interview Report of Hunt). 
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collaborate with partners and consultants to inform IARSS survey enhancements and development 
of a data infrastructure; review and track DuPage ROE area SEED participants’ school-based 
allocations and create quarterly spending reports; and, perform other duties as assigned.285 

 

 Complainant admittedly made slow progress on data infrastructure and development work, 
which he attributes to the social aspects of how he needed to communicate and work with 
stakeholders in the education field.286 Complainant opined that neither Haller nor Hunt understood 
this aspect of his work because they are academics.287 

 

Analysis 

Initial Burden 

As discussed in Section X (iii) above, modification of Complainant’s duties from data 
infrastructure work to funding sustainability and development work was a significant change in 
duties and responsibilities and, therefore, a personnel action covered by the NDAA.288  Personnel 
actions covered by the NDAA include a significant change in duties, responsibilities, or working 
conditions.289   

 
Having established that he was an employee of a Department grantee, that he made two 

protected disclosures, and that he experienced a prohibited personnel action covered by the NDAA,  
Complainant now must demonstrate that his protected disclosure was a contributing factor in the 
modification of his duties from data infrastructure work to funding sustainability and development 
work in order to satisfy his burden of proof. 290   
 

Turning to causation, Complainant’s only evidence of a connection between his protected 
disclosures and modification of his duties is knowledge of his disclosures on the part of the DuPage 
ROE officials who decided to modify his duties and  timing of that modification.   

 
With respect to the “timing” prong of the “knowledge/timing” test, the evidence shows that 

that first disclosure  occurred in April 2018, approximately  eight months before the modification 
of duties began in December 2018 or January 2019.  Although the first disclosure was not within 
immediate proximity of the modification of duties, it was close enough in time  to establish 
sufficient temporal proximity to meet the timing test.291 

 
285 OIG Report, Attachment 9 to Attachment 5 (Interview Report of Hunt). 
286 OIG Report, Attachment 2 (Interview Report of Complainant) at 14. 
287 Id. 
288 41 U.S.C. § 4712(c)(6); 5 U.S.C. § 1221(e); 5 U.S.C. § 2302(a)(2)(A)(xii). 
289 Id. 
290 41 U.S.C. § 4712(c)(6) (adopting the burdens of proof of 5 U.S.C. § 1221(e); 5 U.S.C. § 1221(e); DuPage 
Regional Office of Education v. U.S. Dep’t of Educ., 58 F. 4th at 351;  see also Armstrong v. Arcanum Group, Inc., 
897 F.3d at 1287. 
291 See Kewley v. Dep’t of Health and Human Servs., 153 F.3d at 1363 (noting that in S. Rep. No. 100-413 (1988), on 
enacting the Whistleblower Protection Act, Congress did not state a specific time period but suggested that an action 
taken within the same performance evaluation period  normally be considered a reasonable time and gave clear 
guidance to use the reasonable time standard liberally); Smith v. Dep’t of Agriculture, 64 M.S.P.R. at 65 
(knowledge/timing test satisfied where personnel actions were taken less than 1 year after protected disclosures made); 
Woodworth v. Dep’t of Navy, 105 M.S.P.R. at 465 (disclosure made just over eight months before agency’s personnel 
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For other reasons, the second disclosure was not a contributing factor.   It was not made 

until January 29, 2019 (through February 25, 2019), after DuPage ROE modified  Complainant’s 
duties.  An employer cannot retaliate against an employee for conduct in which the employee has 
not yet engaged.292 The second disclosure could not have been a contributing factor to employer’s 
modification of Complainant’s duties as the modification of duties happened first in time,  between 
December 2018 and January 2019, before the second disclosure was made between January 29, 
2019 and February 25, 2019.   Because the employer actions occurred first in time, i.e., before the 
second protected disclosure, there was no temporal proximity of Complainant’s disclosure(s) to 
DuPage ROE’s modification of duties and thus they could not have been a contributing factor in 
the personnel action.  Nor, for the same temporal reasons, has Complainant demonstrated that 
DuPage ROE had knowledge of the second disclosure  before beginning the purported employment 
action.  

 
With respect to the “knowledge” prong of the “knowledge/timing” test and the first 

protected disclosure, the OIG’s finding that Haller, Hunt, and Ruscitti had no knowledge of the 
protected disclosure is not supported.  Record evidence establishes that Hunt had first-hand 
knowledge of the disclosure as it was her request for payment of the invoice that  Complainant 
refused and to her that he complained about violation of Uniform Practice.293  More importantly, 
Haller and Ruscitti, both of whom were Complainant’s supervisors at DuPage ROE and involved 
in the decision to modify Complainant’s duties, knew of the protected disclosure, albeit not 
through Complainant, as they had voiced agreement with Complainant’s decision to not pay the 
invoice submitted by Hunt that was the subject of the first protected disclosure.294 
 

The evidence does not support the OIG’s finding that  Complainant did not establish, prima 
facie, that his protected disclosures may have been a contributing factor to DuPage ROE’s 
modification of his duties. Complainant established, prima facie, that his first protected disclosure 
was a contributing factor to DuPage ROE’s modification of his duties. 
 

 
Burden Shift to DuPage ROE 
 
However, DuPage ROE provided clear and convincing evidence, as the OIG found, that 

modification of Complainant’s duties was not retaliatory.295 Application of the Carr factors to 
DuPage ROE’s evidence leads me to conclude that modification of  Complainant’s duties from 
data infrastructure work to development work was for reasons other than retaliation. 

 

 
action was a contributing factor); Powers v. Dep’t of Navy, 97 M.S.P.R. at 561 (disclosure was contributing factor to 
personnel action taken approximately nine months after disclosure made). 
292 Giese v. City of Kankakee, 71 F.4th 582, 591 (7th Cir. 2023); Nishan v. Stratosphere Quality, LLC, 865 F.3d 922, 
933 (7th Cir. 2017). 
293 Compl. Exh. C-5, Docket Entry No. 27, OHA Dkt. No. 21-38-CP; OIG Report, Attachment 1 to Attachment 5 
(Interview Report of Complainant) at 5. 
294 OIG Report at 7; OIG Report, Attachment 3 (Interview Report of Haller) at 8; OIG Report, Attachment 4 
(Interview Report of Ruscitti) at 2-3; OIG Report, Attachment 6 (Interview Report of Dotson) at 4; OIG Report, 
Attachment 1 to Attachment 2 (Interview Report of Complainant) at 5 - 6. 
295 OIG Report at 15. 
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 DuPage ROE provided strong evidence to show that modification of Complainant’s duties 
from data infrastructure work to development work  was for reasons other than retaliation on its 
part.  Record evidence shows clearly that the SEED Grant had to be launched, without advanced 
planning, shortly after ISU was awarded the SEED Grant.296  That meant that as ISU was launching 
the SEED Grant, it did not have all the needed staff in place to administer the grant but built its 
grant-administration after launching and while administering the grant.297   

 
The evidence shows that ISU had never received a grant of the size of the SEED Grant 

before.298  It had to move quickly to build organizational capacity and along the way various 
changes were made to administration of the grant.299 Among the changes was the transition from 
sharing budgetary administration with DuPage ROE for the SEED Grant to only ISU staff handling 
budgetary matters for the SEED Grant, which included ISU hiring its own budget specialist to 
work on  SEED Grant expenses.300   
 

In short, record evidence, including statements from Haller and Hunt,  shows that ISU had 
separate, grant-administration-related reasons for having financial work for the SEED Grant 
assigned to ISU employees only and that Complainant would have been removed from his 
financial duties over the SEED Grant regardless of the disclosure. 301    
 

Record evidence also indicates there existed little to no motive on the part of DuPage ROE 
personnel to retaliate against  Complainant.  The protected disclosure was made approximately 
eight months before the modification of duties began and therefore,  not indicative of motivation 
based on that disclosure.  Closer in time to the modification and the clear motive behind the 
modification to Complainant’s duties was Complainant’s poor performance on the data 
infrastructure work and the SEED Grant’s needs as they had developed over the eight-month 
period that Complainant worked on infrastructure work. Additionally, the evidence shows that 
DuPage ROE officials, including Haller, Dotson, and Ruscitti, had agreed with Complainant’s 
decision to not pay  the catering expenses that were the subject of the first protected disclosure 
from the SEED Grant.302 Other evidence, including statements from Haller and Ruscitti, show that 
there were  shared, voiced concerns about the invoice for the catering expenses and thus no 
motivation to retaliate against Complainant for the concerns he expressed and with which they 
agreed.303   
 

Finally, there is no evidence that shows DuPage ROE took similar employment actions 

 
296 OIG Report, Attachment 5 (Interview Report of Hunt) at 2. 
297 Id. 
298 Id. at 3. 
299 Id. 
300 Id. 
301 OIG Report at 7-8; OIG Report, Attachment 5 (Interview Report of Hunt) at 3. 
302 OIG Report at 7-8; OIG Report, Attachment 3 (Interview Report of Haller) at 8; OIG Report, Attachment 4 
(Interview Report of Ruscitti) at 2-3; OIG Report, Attachment 6 (Interview Report of Dotson) at 4; OIG Report, 
Attachment 1 to Attachment 2 (Interview Report of Complainant) at 5 - 6. 
303 OIG Report at 7-8; OIG Report, Attachment 3 (Interview Report of Haller) at 8; OIG Report, Attachment 4 
(Interview Report of Ruscitti) at 2-3; OIG Report, Attachment 6 (Interview Report of Dotson) at 4; OIG Report, 
Attachment 1 to Attachment 2 (Interview Report of Complainant) at 5 - 6. 
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against employees who were not whistleblowers but similarly situated.   
 

The record does not contain evidence that detracts from the conclusion that modification 
of  Complainant’s duties from infrastructure work to development work was not retaliatory.  

 

In fact, record evidence shows that DuPage ROE hired  Complainant to collect and develop 
data and help build funding sustainability under the research grant projects.304  Thus, when 
Complainant’s duties were modified from infrastructure work to development work, the shift in 
duties was seemingly consistent with work he was hired to perform.  Complainant’s assertion that 
modification of his duties from grant oversight and related financial responsibilities to data 
development was designed to make him fail as he had little knowledge of data development does 
not support his position that the modification of duties was retaliatory.  Rather, Complainant’s 
professing that he had little knowledge of data development lends support to DuPage ROE’s 
position that  Complainant was not competent to perform the data development work he was hired 
to do and that which was assigned to him. 
 

The OIG’s finding that DuPage ROE’s modification of Complainant’s duties was not 
retaliatory is supported by the evidence. Complainant met his initial burden of showing that his 
first disclosure was a contributing factor in this employment action.  However, DuPage ROE’s 
evidence, as the OIG found, is clear and convincing in showing that it would have modified  
Complainant’s duties in the absence of any disclosure.   
 
 

 
(vi) The Third Reprisal 

 
The OIG found that Complainant established that the protected disclosures he made may 

have been a contributing factor to DuPage’s placement of him on an EPP, but concluded the action 
was not retaliatory.  While the OIG found that Complainant provided evidence that showed by a 
preponderance of the evidence that his disclosures about the vendor contract and invoice allocation 
issues may have been a contributing factor to this action, the OIG went on to find that DuPage 
ROE provided clear and convincing evidence of Complainant’s multiple job performance issues 
and that DuPage ROE officials would have placed him on a performance plan based on those 
performance issues regardless of any protected disclosures.305 

 

The OIG based its finding on a review of the EPP, witness statements from Ruscitti, Haller, 
Hunt, Dotson, Robey, and Complainant, as well as documents, including e-mails, from 2018 
through 2019, reflecting incidents of poor performance by Complainant.306  
 

 

 
304 OIG Report, Attachment 4 (Interview Report of Ruscitti) at 3. 
305 OIG Report at 15. 
306 OIG Report at 9 – 11. 
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The parties’ arguments 

Complainant argues generally that DuPage ROE’s placement of him on an EPP was 
retaliatory, a sham,  and was designed to ensure his failure so that DuPage ROE could have a basis 
to terminate his employment.307  Complainant asserts that the narrative spun by DuPage ROE that 
he was incompetent is not credible on its face given his professional background and because he 
was a seasoned professional who was considered an expert on government and foundation 
grants.308 Complainant alleges that no issues concerning his performance were raised during the 
entire year of 2018, or until he raised issues on mischarging of a contract invoice.309  Complainant 
argues that he was placed on the EPP in retaliation for his refusal to go along with illegalities and 
to guarantee that he would not be there in the future to resist further violations of the Uniform 
Guidance  after he demonstrated that he would push back on directives he felt were in violation of 
grant terms.310 Complainant points to the timing of the EPP and the retroactive documentation he 
purports DuPage ROE contrived to support placing him on the EPP.311 

 
 
DuPage ROE agrees with the OIG’s finding that DuPage ROE provided clear and 

convincing evidence of Complainant’s multiple job performance issues and that DuPage ROE 
officials would have placed him on a performance plan due to those performance issues regardless 
of any protected disclosures.312  DuPage ROE asserts that it placed Complainant on the EPP in 
order to assist him in improving his performance.313  DuPage ROE contends that as early as mid-
2018 Complainant had persistent and well-documented performance deficiencies that continued 
through his termination from employment in October 2019.314 Those deficiencies included 
confusion with grant responsibilities, lack of understanding of basic accounting principles, lack of 
follow through on deliverables and sloppy deliverables, and, difficulties with basic technological 
requirements (such as electronic schedules and project management software).315   
 

Complainant argues that it was only after he raised issues on mischarging of a contract 
invoice that issues with his performance were raised.316 He points to having not received any 
indication that his supervisors believed he had performance issues during the entire year of 2018, 
and that he was not given a performance review at the end of 2018, but awarded a salary 
increase.317 
 

 
307 Compl. Suppl. Brief, OHA Dkt. No. 23-11-CP, at 2. 
308 Id. at 3-4. 
309 Id. at 4. 
310 Id. at 2 and 4; Compl. Brief, OHA Dkt. No. 21-38-CP, at 7. 
311 Complainant Reply Brief in Support of His Supplemental Brief (Compl. Reply Brief), OHA Dkt. No. 23-11-CP, 
at 2 and 4. 
312 DuPage ROE Brief, OHA Dkt. No. 21-38-CP, at 12. 
313 Id. at 4. 
314 Id. at 3. 
315 Id. at 3 – 4. 
316 Compl. Suppl. Brief, OHA Dkt. No. 23-11-CP at 4. 
317 Id. 



48 
 

Complainant contends the March 2019 meeting was set up at his request, not by supervisors 
in order to discuss his performance.318  He further contends that it was only following this meeting 
and after he had raised concerns about contracting improprieties that Haller drafted a job 
description and a document retroactively recounting performance expectations he purportedly did 
not meet and, relatedly, that any confusion about his job responsibilities originated with DuPage 
ROE because his supervisors did not develop a job description for him until March 2019.319    

 
Complainant asserts that documentary evidence used to support the EPP was contrived to 

depict him as incompetent and the poor performance described therein was not rightly attributed 
to him.320  Complainant points to a delay in contract execution attributed to him but that was the 
fault of a different employee.321 Additionally,  Complainant points to financial responsibilities set 
out in the EPP, even though he had been removed from those responsibilities or, at best, those 
responsibilities were unclear to him and other staff.  
 

 Complainant argues that the EPP was entered into in bad faith by DuPage ROE and not 
intended to support him but designed to ensure that DuPage ROE had grounds to fire him.  In 
support of this argument,  Complainant points to DuPage ROE not having presented the EPP to 
him until April 26, 2019, even though the stated start date of the EPP was March 11, 2019, and the 
April 12, 2019 incident contained in the EPP, a date more than a month after the EPP’s start date 
and a date by which he had been removed from responsibilities in the financial area.322  

 
Complainant also points to DuPage ROE’s distortion of advice from the Department 

regarding commingling between the EIR and SEED Grants where DuPage ROE proffered an 
incomplete e-mail as proof of the Department’s approval of the use of EIR Grant funds to pay 
SEED Grant bills, omitting the final line of the Department’s e-mail that instructed “continue to 
clearly document and delineate how these expenses are (sic) be applied to each respective grant so 
that the funding streams remain distinct.”323 
 

The evidence 

 Record evidence demonstrates that Complainant’s overall job performance had raised 
serious concerns. Evidence shows there were continuing performance deficiencies by  
Complainant prior to his placement on the EPP, including his confusion regarding his grant 
responsibilities, his lack of understanding of basic accounting principles, his lack of follow through 
on deliverables and sloppy deliverables, communication problems when he worked on data 
infrastructure work, and difficulties with basic technological requirements for the SEED team 
projects, all of which supported DuPage ROE’s reasons to seek substantial improvement in 
Complainant’s performance.324 Haller and Hunt detailed concerns about Complainant’s 

 
318 Id. 
319 Id. at 3-4; Compl. Reply Brief, OHA Dkt. No. 23-11-CP, at 1-3. 
320 Compl. Suppl. Brief, OHA Dkt. No. 23-11-CP, at 5-6; Compl. Reply Brief, OHA Dkt. No. 23-11-CP, at 4-5. 
321 Compl. Suppl. Brief, OHA Dkt. No. 23-11-CP, at 5-6. 
322 Compl. Brief, OHA Dkt. No. 21-38-CP, at 7-9. 
323 Compl. Suppl. Brief, OHA Dkt. No. 23-11-CP, at 6, citing to OIG Report, Attachment 3 to Attachment 5 
(Interview Report of Hunt). 
324 OIG Report at 10-11; OIG Report, Attachment 13 (Haller Memos and Notes Regarding Complainant’s 
Performance); OIG Report, Attachment 14 (Complainant’s Job Performance Examples to Inform the EPP); OIG 
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performance, including his lack of accountability on work activities and failure to produce work, 
in their statements to the OIG.325  Those concerns included Complainant’s failure to identify and 
contact coordinators in other organizations to get baseline data on information they had collected 
despite being asked several times to do so;326 his lack of organization and failure to adopt work 
habits that permitted smooth communication with other staff members327; and, an expense tracking 
spreadsheet that was off by hundreds of thousands of dollars.328 
 

Contrary to Complainant’s assertion that DuPage ROE had not brought any performance 
issues to his attention in 2018, the evidence shows that Haller had discussed work duties, setting 
priorities, keeping normal business hours, creating templates, Complainant’s technology 
challenges, and other work responsibilities with Complainant as early as April 17, 2018.329  
DuPage ROE provided notes by Haller of her telephone call with  Complainant on April  17, 2018, 
in which she voiced concerns to him about a number of performance issues, including his having 
not distributed invoice templates, not getting out agreements to participating districts, not cc’ing 
her on messages to partners, not taking the initiative to set up regular coordination on billing and 
processes with others, not working normal working hours, not providing lists of work done and 
priorities for the coming week, not setting up and using a DuPage ROE e-mail account, not sending 
e-mails with strings as previously instructed, not setting up a physical file system, and not 
maintaining an electronic file system.330  

 
The evidence also shows that Haller documented  Complainant’s performance issues in a 

series of memos or internal notes between 2018 and 2019.331  Those memos and internal notes, as 
well as e-mails Haller sent to Complainant, show that Haller had continuing  concerns about 
Complainant’s performance over a period of time that spanned from April 2018  through March 
2019, and that she expressed those concerns to Complainant multiple times in telephone 
conversations and e-mails.332 Haller’s concerns included Complainant’s confusion about grant 
responsibilities; his work not being adequately organized; the majority of his work not being 
performed during regular business hours; lack of understanding concerning basic accounting 
principles; lack of follow-through on deliverables and sloppy deliverables; lack of professionalism 
with external communications; refusal to acknowledge the leadership role of project directors; and, 
difficulties with basic technological capability.333 
 

 
Report, Attachment 5 (Interview Report of Hunt) at 6-8. 
325 OIG Report, Attachment 3 (Interview Report of Haller) at 12-14; OIG Report, Attachment 5 (Interview Report of 
Hunt) at 6-8. 
326 OIG Report, Attachment 13 (Haller Memos and Notes Regarding Complainant’s Performance). 
327 Id. 
328 Id. 
329 OIG Report, Attachment 9 to Attachment 3 (Interview Report of Haller). 
330 OIG Report, Attachment 13 (Haller Memos and Notes Regarding Complainant’s Performance). 
331 OIG Report at 14-16; OIG Report, Attachment 13 (Haller Memos and Notes Regarding Complainant’s 
Performance); OIG Report, Attachment 14 (Complainant’s Job Performance Examples to Inform the EPP); OIG 
Report, Attachment 5 to Attachment 3 (Interview Report of Haller). 
332 OIG Report, Attachment 14 (Complainant’s Job Performance Examples to Inform the EPP). 
333 OIG Report at 14-16; OIG Report, Attachment 5 to Attachment 3 (Interview Report of Haller); Attachment 13 
(Haller Memos and Notes Regarding Complainant’s Performance); OIG Report, Attachment 14 (Complainant’s Job 
Performance Examples to Inform the EPP). 
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At the end of 2018, notwithstanding the running performance shortcomings that Haller had 
tracked, Complainant had no performance review, but was awarded an increase in salary.334  In 
fact, no performance evaluations (oral or written) were completed for any grant staff, including  
Complainant, for 2018.335 
 

Based on record evidence, a meeting with  Complainant occurred on March 4, 2019.  
During the OIG investigation, three different views were expressed as to whom requested the 
meeting and why the meeting was scheduled. According to Complainant,  he had requested the 
meeting  because he had concerns about the hostile work environment he was experiencing by 
grant management staff.336 According to Ruscitti, she scheduled the meeting because  Complainant 
had come to her and told her that he felt harassed, which she construed to mean he felt 
overwhelmed by the demands of his job and wanted to clarify his role and responsibilities.337  
When Complainant met with Ruscitti, he never expressed that Haller or Hunt were treating him in 
a hostile manner.338  Ruscitti interpreted  Complainant’s comments to her to mean he felt 
overwhelmed at work with all the various requests being made of him regarding his work tasks.339 
According to Haller, the meeting’s purpose was to discuss the grants, Complainant’s 
responsibilities, and related performance concerns,340 to “establish clarity about role definitions, 
responsibilities, and communication methods, and to clearly delineate Complainant’s supervisory 
chain.”341   
 

Complainant had told  Haller many times that Ruscitti was his supervisor.342  But Ruscitti 
assumed the Grant directors, not she, were his supervisors since Complainant’s work was related 
to the EIR and SEED Grants.343  According to Haller, it had become clear that Complainant was 
not following his chain of supervision and seemed to be playing Haller and Ruscitti against each 
other.344  According to  Complainant, as of January 2019, it had become clear to Ruscitti that 
Haller was manipulating the content and flow of information to Ruscitti to avoid scrutiny of her 
instructions and actions.345  
 

  The evidence also shows there was similar confusion on what work Complainant was 
doing on a day to day basis and that the March 4, 2019 meeting to clearly delineate Complainant’s 
supervisory chain was also to clarify Complainant’s role and responsibilities.346 Record evidence 
shows that Complainant’s responsibilities, as  Budget and Development Specialist, were listed, 
together with the names of his supervisors (Ruscitti and Haller), in a document entitled, “Roles 

 
334 OIG Report, Attachment 1 to Attachment 2 (Interview Report of Complainant) at 7. 
335 Id. 
336 OIG Report at 9-10; OIG Report, Attachment 1 to Attachment 2 (Interview Report of Complainant) at 15. 
337 OIG Report at 9-10;  OIG Report, Attachment 4 (Interview Report of Ruscitti) at 6. 
338 Id. 
339 Id. 
340 OIG Report, Attachment 3 (Interview Report of Haller) at 5 and 14. 
341 Id. 
342 Id. 
343 Id. at 14. 
344 Id. at 14 and 17. 
345 OIG Report, Attachment 1 to Attachment 2 (Interview Report of Complainant) at 8. 
346 OIG Report, Attachment 3 (Interview Report of Haller) at 6. 
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and Responsibilities for the Managemen(sic) of the LEAD Projects.”347 Included in the list of 
responsibilities was building capacity of partnering ROEs to create development plans, including 
working with them to identify potential donors and submit grant proposals; supporting the project 
directors and ROEs to develop data infrastructure; assisting in developing annual amended 
agreements; reviewing invoices and documents from partners and vendors; and, drawing down 
grant funds on a monthly basis.348 The evidence also shows that there were numerous e-mails from 
Haller  to Complainant in November 2018, December 2018, and January 2019, concerning the 
status of his completion of work related to his responsibilities as Budget and Development 
Specialist.349   
 
  

 Complainant, Ruscitti, Haller, Hunt, and Dotson attended the March 4, 2019 meeting.350  
Gierman may also have attended that meeting.351  When interviewed, Gierman recalled attending 
a 2019 meeting that included  Complainant, Haller, Ruscitti, Hunt, and Lisa Hood (Hood) from 
ISU, and at which some people were upset and listed off things that  Complainant had either done 
wrong or tasks and deliverables he had failed to complete.352  The meeting Gierman attended may 
have been the March 4th meeting for at the meeting DuPage ROE grant staff provided feedback to  
Complainant about his work products and deliverables, performance, and his communication 
issues.353   

 
 Complainant reported to the OIG that at the meeting Ruscitti told Haller and Hunt to stop 

their bullying and hostile behavior toward him and others, at which they became enraged 354  and 
stated he was a “showman.”355 Complainant believed the reference to him as a “showman” 
stemmed from a February 2019 stakeholder meeting at which Hunt said Complainant was speaking 
with regional superintendents when he was supposed to be staffing the registration table, and that 
he had spoken with superintendents after the conference about poverty’s impact on education in 
downstate Illinois and similar challenges in Chicago schools, suggesting this commonality might 
be used to start conversations with potential funders in Chicago.356  Hunt had cut him off and 
instructed him never to talk about Chicago again.357 

 
After  Complainant left the meeting on March 4th, the staff who remained in the meeting 

discussed the need to develop a performance monitoring plan for  Complainant.358  It was here the 
EPP was first discussed.359 When interviewed, Ruscitti could not provide clarification as to 

 
347 OIG Report, Attachment 14 (Complainant’s Job Performance Examples to Inform the EPP). 
348 Id. 
349 Id. 
350 OIG Report, Attachment 3 (Interview Report of Haller) at 6 and 14; OIG Report, Attachment 6 (Interview Report 
of Dotson) at 6. 
351 OIG Report, Attachment 7 (Interview Report of Gierman) at 4. 
352 Id. 
353 OIG Report, Attachment 6 (Interview Report of Dotson) at 6. 
354 OIG Report, Attachment 1 to Attachment 2 (Interview Report of Complainant) at 16. 
355 Id. 
356 OIG Report, Attachment 1 to Attachment 2 (Interview Report of Complainant) at 16 - 17. 
357 Id. 
358 OIG Report, Attachment 6 (Interview Report of Dotson) at 6.  
359 Id. 
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whether the EPP process was discussed during the March 2019 meeting or if the EPP was a 
subsequent initiative instituted for other reasons after the meeting.360  

 
In any case, after the meeting, Haller drafted a revised job description for Complainant and 

simultaneously began drafting a document that recounted retroactive performance expectations not 
met by Complainant, as well as an EPP.361  When drafting the EPP,  Haller obtained input  from 
Hunt related to  Complainant’s SEED Grant responsibilities.362  Additionally, Hunt and Hood 
weighed in on the development work aspect of the EPP to ensure it included SEED activities and 
related aspects on which  Complainant would be monitored for the SEED Grant. 363  

 
Ruscitti approved implementation of the EPP.364  Robey and Dotson were otherwise part 

of the EPP process365  Haller was tasked with documenting  Complainant’s performance issues to 
inform the EPP.366 
 

 
The EPP is dated March 9, 2019, lists an effective date of March 11, 2019,367 states that it 

is for the period March 11, 2019 through September 30, 2019, and contains the following goals, 
activities, and performance expectations: 

 
 

 
360 OIG Report, Attachment 4 (Interview Report of Ruscitti) at 6. 
361 OIG Report, Attachments 3, 4, 5, and 6 to Attachment 3 (Interview Report of Haller). 
362 OIG Report at 9-10; OIG Report, Attachment 4 (Interview Report of Ruscitti) at 5; OIG Report, Attachment 5 
(Interview Report of Hunt) at 8. 
363 OIG Report, Attachment 5 (Interview Report of Hunt) at 8. 
364 OIG Report at 10; OIG Report, Attachment 4 (Interview Report of Ruscitti) at 5. 
365 OIG Report at 10. 
366 OIG Report at 10. 
367 OIG Report, Attachment 11 (Complainant-DuPage ROE – Signed by Complainant). 

Goal, Activity, or Performance Expectation 
Goal:  Align time and effort appropriately to funding sources 
Goal: complete all tasks assigned 
Goal: consistently provide accurate financial records and data spreadsheets 
Goal: represents DuPage ROE and the LEAD projects with professionalism and adds value to the 
projects and partnering ROEs 
Goal: collaborates in problem-solving and decision-making when appropriate and request by 
Reg. Supt. And/or Project Directors 
Activity #1: Create and execute four plans for ROE development support 
Activity #2:  Establish and maintain a formalized communication plan 
Activity #3: Participate in discussions with partners every other month 
Activity #4:  Actively participate in every other week LEAD staff meetings 
Activity #5:  Actively participate in ether other week LEAD Project progress webinars or 
summaries 
Activity #6:  Collaborate with Project Director and IARSS on survey enhancements  
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The March 11, 2019 through September 30, 2019 dates on the EPP indicate the start and 

end dates of the EPP process time-period, and  the EPP elements indicate what expectations and 
goals  Complainant needed to meet by September 30, 2019.368 
 

The stated purpose of  Complainant’s EPP was “to define the scope of work, timeline, 
deliverables, and expectations for the performance of (Complainant’s) position and allow 
(Complainant) the opportunity to demonstrate competency and commitment to the project.”369  
Robey understood that the EPP for  Complainant was created with the intent to guide his 
performance to meet the expectations for his position.370    

 
In the EPP,  Complainant’s position was listed as a Budget/Development Specialist, and 

the Position Funding as 15% EIR (Partners to Lead Project) and 85% SEED (TEAM Lead 
Project).371   

 
The EPP identified Areas of Demonstrated Strength, Areas for Further Development, 

Performance Goals, Expected Activities to reach those goals, resources available to complete 
activities, Performance Expectations, and a schedule for providing status updates and receiving 
feedback.372  Areas identified for further development in the EPP included adequately allocating 
time according to funding source; organizing electronic files to ensure appropriate documents were 
being distributed; following through on tasks assigned to him by project directors; being 

 
368 OIG Report, Attachment 8 (Interview Report of Robey) at 5. 
369 OIG Report, Attachment 11 (Complainant-DuPage ROE EPP – Signed by Complainant) at 1. 
370 OIG Report, Attachment 8 (Interview Report of Robey) at 4. 
371 OIG Report, Attachment 11 (Complainant-DuPage ROE EPP – Signed by Complainant) at 1. 
372 OIG Report, Attachment 11 (Complainant-DuPage ROE EPP – Signed by Complainant). 

Activity #7: Review all EIR invoices for alignment to approved budget, ensure they include 
allowable costs and are properly documented 
Activity #8:  Communicate regularly with staff from grant partners 
Activity #9:  Keep project leaders informed of on-going communication 
Activity #10:  Participate in other meetings as needed and determined by Regional 
Superintendent and/or Project Directors 
Activity #11:  Completion of other project tasks as requested by Regional Superintendent, 
Finance Director, or Project Directors 
Activity #12:  Each Monday, send an e-mail to the Project Directors that provides a list of work 
tasks accomplished in previous week, identify work still outstanding, and list tasks anticipate for 
current week 
Expectation: Organize electronic files 
Expectation:  Follow through on tasks assigned or promised 
Expectation: Respond in timely and professional matter to requested communications 
Expectation:  Demonstrate strong attention to detail 
Expectation:  Effectively use technology 
Expectation:  Thoroughly proofread all communications 
Expectation:  Effectively collaborate with Reg. Supt., Finance Director, Project Directors, and 
Regional Coordinators 
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accountable for a timely response with assigned tasks; greater attention to detail with financial 
responsibilities; effectively utilizing technology; and, adequately proofreading external 
communications and presenting a professional image.373 

 
DuPage ROE uses Employee Performance Plans to assist employees in understanding job 

expectations and improving their performance.374  Information on past disciplinary measures taken 
by DuPage Roe provided to the OIG listed 10 disciplinary measures, four of which were written 
reprimands, three of which were verbal reprimands, one of which was a verbal warning, one of 
which was a suspension, and one of which was a written reprimand and placement on a Personal 
Action Report.375  According to Robey, he was involved in disciplinary actions of various 
employees that included three teachers who were put on similar performance plans, a secretary, a 
custodian, and Complainant.376 
 

Complainant’s EPP was meant to be a monitoring process or performance tool and was not 
intended to be a disciplinary measure.377  The goal of the EPP process was to try to give  
Complainant feedback and support so that Complainant could succeed.378  Robey understood that 
the EPP for  Complainant was created with the intent to guide his performance to meet the 
expectations for his position.379  Haller and Hunt communicated to the OIG that the EPP process 
was not meant to be a disciplinary tool but implemented to establish clarity about expectations and 
designed to play to  Complainant’s strengths and experience and to set him up for success.380  
 

Although DuPage ROE, not Hunt or ISU, drafted and executed the EPP, DuPage ROE 
shared the EPP with Hunt as the Complainant’s duties included work for the SEED Grant 
administered by ISU.381 
 

The EPP stated that  Complainant was being placed on the EPP effective immediately and 
that he was expected to make regular progress on the EPP.382  The EPP also stated that failure to 
meet the EPP’s expectations, to keep accurate records of work completed, or violation of any 
DuPage ROE policy would result in disciplinary action, up to and including termination.383 
 

The EPP contains signature lines for two supervisors, but both signature lines are blank.384   
Complainant signed the EPP on April 26, 2019.385  On this record, it is not clear why Complainant 
did not sign the EPP until April 26, 2019.  Robey did not know why  it was signed nearly two 

 
373 Id. at 1. 
374 OIG Report, Attachment 8 (Interview Report of Robey) at 4. 
375 OIG Report, Attachment 15 (DuPage ROE’s Supplemental Response – July 9, 2021). 
376 OIG Report, Attachment 8 (Interview Report of Robey) at 6. 
377 OIG Report, Attachment 5 (Interview Report of Hunt) at 8. 
378 Id. at 8–9. 
379 OIG Report, Attachment 8 (Interview Report of Robey) at 4. 
380 OIG Report at 10; OIG Report, Attachment 3 (Interview Report of Haller) at 17; OIG Report, Attachment 5 
(Interview Report of Hunt) at 8. 
381 OIG Report, Attachment 5 (Interview Report of Hunt) at 8. 
382 OIG Report, Attachment 11 (Complainant-DuPage ROE EPP – Signed by Complainant) at 4. 
383 Id. 
384 Id. 
385 Id. 
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months after it was issued.386   Haller also reported that she did not know when Complainant signed 
the EPP, why it was signed so long after its March 11th issue date but speculated that Ruscitti may 
have followed up with Complainant to have him sign it.387 
 

However, the evidence shows that Haller and Ruscitti held a meeting with Complainant on 
or about March 11, 2019, at which meeting they went over the EPP with Complainant.388 
According to Haller,  Complainant’s response to the EPP was that it looked reasonable and that 
the EPP helped him to better understand his role.389 Apparently  Complainant did not sign the EPP 
at the March 11th meeting as Haller recalled talking by telephone with  Complainant sometime 
after the meeting, at which time he said he wanted more time to review the EPP.390   

 
The evidence also shows that on April 24, 2019, Ruscitti, Haller, Dotson, and  Complainant 

participated in a call to discuss the Performance Plan, which call was requested by  Complainant.391 
 

 
Analysis 
 
Initial Burden 
 
As discussed in Section X (iii) above, while a performance improvement plan is not one of 

the personnel actions enumerated under the NDAA and generally not considered to be an adverse 
employment action but a tool to improve performance, it may be considered a prohibited personnel 
action within the meaning of the NDAA.392 Here, where Complainant contends that DuPage ROE 
contrived evidence of his poor performance for the purpose of placing him on an EPP to orchestrate 
his termination393, I will consider the EPP to be a personnel action within the meaning of the 
NDAA.394 
 

Having established that he was an employee of a Department grantee, that he made a 
protected disclosure, and that he experienced a prohibited personnel action covered by the NDAA, 
Complainant now must establish that his protected disclosure was a contributing factor in the 
personnel action taken against him in order to satisfy his burden of proof. 395   
 

There is no direct evidence to support Complainant’s contention that his protected 

 
386 OIG Report, Attachment 8 (Interview Report of Robey) at 5. 
387 OIG Report, Attachment 3 (Interview Report of Haller) at 16-17. 
388 Id. at 16. 
389 Id. 
390 Id. 
391 OIG Report, Attachment 28 (Complainant’s EPP Performance Activities 1-12 – Evidence by DuPage ROE), 
Activity # 8 and Activity #9, April 24, 2019 e-mail to Complainant from Haller. 
392 See, e.g., Gonzales v. Dep’t of Housing and Urban Development, 64 M.S.P.R. at 319; Newcastle v. Dep’t of 
Treasury, 94 M.S.P.R. at 245. 
393 OIG Report, Attachment 2 (Interview Report of Complainant) at 14-15;  Compl. Suppl. Brief, OHA Dkt. No. 23-
11-CP, at 5-6. 
394 See Gonzales v. Dep’t of Housing and Urban Development, 64 M.S.P.R. at 319; Newcastle v. Dep’t of Treasury, 
94 M.S.P.R. at 245. 
395 41 U.S.C. § 4712(c)(6) (adopting the burdens of proof of 5 U.S.C. § 1221(e); 5 U.S.C. § 1221(e); DuPage Regional 
Office of Education v. U.S. Dep’t of Educ., 58 F. 4th at 351. 
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disclosures were contributing factors to his placement on the EPP and so he relies on circumstantial 
evidence, namely that DuPage ROE decisionmakers had knowledge of his disclosures and that the 
disclosures were made before he was placed on the EPP.   

 
With respect to the “knowledge” prong of the “knowledge/timing” test, the OIG’s 

determination that  Complainant’s protected disclosures regarding the catering invoice and the 
Cosner contract may have been a contributing factor to DuPage ROE’s placement of  Complainant 
on the EPP is supported by record evidence.   Record evidence shows that several DuPage ROE 
officials responsible for  Complainant’s EPP, including Haller, Ruscitti, and Dotson, were aware 
of both of Complainant’s  disclosures by the time the EPP was initiated.396   

 
With respect to the “timing” prong of the “knowledge/timing” test, the OIG’s finding that 

Complainant’s disclosures may have been a contributing factor to his placement on the EPP is 
supported by record evidence with respect to both disclosures.   The first disclosure occurred in 
April 2018, less than a year before Complainant was placed on the EPP, and, therefore within a 
time frame to infer causation, particularly where the work performance issues provided by DuPage 
ROE for placing Complainant on the EPP stretched back in time to when the disclosure was 
made.397  Complainant’s second disclosure was made close in time, within approximately one 
month, before he was placed on the EPP and, therefore, easily establishes sufficient temporal 
proximity to meet the timing test.398 
 

Complainant  satisfied the “knowledge/timing” test sufficient to infer causal connection 
between his first and second protected disclosures and the personnel action.  Thus, record evidence 
shows that  Complainant established by a preponderance of evidence that both disclosures, not just 
the second disclosure as the OIG found, were a contributing factor to his placement on the EPP.399 
 

 
Burden Shift to DuPage ROE 

However, as the OIG also found, DuPage ROE provided clear and convincing evidence of 
Complainant’s significant job performance issues and that DuPage ROE officials would have 

 
396 OIG Report at 7 and 11; OIG Report, Attachment 2 (Interview Report of Complainant) at 9; OIG Report, 
Attachment 5 (Interview Report of Hunt) at 3-4; OIG Report, Attachment 3 (Interview Report of Haller) at 7-8; OIG 
Report, Attachment 4 (Interview Report of Ruscitti) at 2; OIG Report, Attachment 6 (Interview Report of Dotson) at 
4-5. 
397 See Kewley v. Dep’t of Health and Human Servs., 153 F.3d at 1363  (noting that in S. Rep. No. 100-413 (1988), on 
enacting the Whistleblower Protection Act, Congress did not state a specific time period but suggested that an action 
taken within the same performance evaluation period  normally be considered a reasonable time and gave clear 
guidance to use the reasonable time standard liberally); see also, e.g.,  Smith v. Dep’t of Agriculture, 64 M.S.P.R. at 
65 (knowledge/timing test satisfied where personnel actions were taken less than 1 year after protected disclosures 
made); Woodworth v. Dep’t of Navy, 105 M.S.P.R. 456 (M.S.P.B. 2007), affirmed 329 Fed. Appx. 281, rehearing en 
banc denied, cert. denied, 130 S.Ct. 1716 (disclosure made just over eight months before agency’s personnel action 
was a contributing factor). 
398 See, e.g.,  Smith v. Dep’t of Agriculture, 64 M.S.P.R. at 65 (knowledge/timing test satisfied where personnel actions 
were taken less than 1 year after protected disclosures made); Woodworth v. Dep’t of Navy, 105 M.S.P.R. 456 
(M.S.P.B. 2007), affirmed 329 Fed. Appx. 281, rehearing en banc denied, cert. denied, 130 S.Ct. 1716 (disclosure 
made just over eight months before agency’s personnel action was a contributing factor).  
399 OIG Report at 11. 
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placed him on a performance plan regardless of any protected disclosures.400 The OIG found that 
evidence provided by DuPage ROE showed that Complainant had significant performance issues 
that outweighed any circumstantial evidence that the EPP was retaliatory.401 The OIG concluded 
that the evidence supported DuPage ROE’s position that it would have put  Complainant on an 
EPP regardless of his disclosure.  

 
Application of the Carr factors to DuPage ROE’s evidence leads me to conclude that  

DuPage ROE’s placement of Complainant  on an EPP was for reasons other than retaliation and 
his disclosure was not a contributing factor. 
 

DuPage ROE’s evidence in support of its placement of Complainant on an EPP is strong. 
Contrary to Complainant’s assertions that DuPage ROE had not brought any performance issues 
to his attention in 2018, Haller raised numerous performance issues with him in 2018. She had 
discussed work duties, setting priorities, keeping normal business hours, creating templates, 
technology challenges, and other work responsibilities with Complainant as early as April 17, 
2018.402  DuPage ROE provided notes by Haller of her telephone call with  Complainant on April  
17, 2018, in which she voiced concerns to him about a number of performance issues, including 
his having not distributed invoice templates, not having worked on getting out agreements to 
participating districts, not cc’ing her on messages to partners, not taking the initiative to set up 
regular coordination on billing and processes with others, not working normal working hours, not 
providing lists of work done and priorities for each coming week, not setting up and using a 
DuPage ROE e-mail account, not sending e-mails with strings as previously instructed, not setting 
up a physical file system, and not maintaining an electronic file system.403  

 
The evidence also shows that Haller documented  Complainant’s performance issues in a 

series of memos or internal notes and emails between 2018 and 2019, and that those performance 
issues were significant.404  The emails showed continuing  concerns about Complainant’s 
performance over a period of time that spanned from February 2018 to March 2019.405  Those 
concerns included his confusion about his grant responsibilities; his work not being adequately 
organized; the majority of his work not being performed during regular business hours; his lack of 
understanding concerning basic accounting principles; his lack of follow through on deliverables 
and sloppy deliverables; his lack of professionalism with external communications; his refusal to 
acknowledge the leadership role of project directors; and, his difficulties with basic technological 
capability.406 

 
The fact that Complainant had no performance review but was given a salary increase in 

2018 is not, without more, an indicator of good job performance or the absence of performance 
problems.  Rather, this evidence merely shows that DuPage ROE did not conduct a performance 

 
400 Id. 
401 Id. 
402 OIG Report, Attachment 9 to Attachment 3 (Interview Report of Haller). 
403 OIG Report, Attachment 13 (Haller Memos and Notes Regarding Complainant’s Performance). 
404 OIG Report at 10; OIG Report, Attachment 13 (Haller Memos and Notes Regarding Complainant’s Performance 
– April 12, 2019); OIG Report, Attachment 14 (Complainant’s Job Performance Examples to Inform the EPP); OIG 
Report, Attachment 5 to Attachment 3 (Interview Report of Haller). 
405 OIG Report, Attachment 14 (Complainant’s Job Performance Examples to Inform the EPP). 
406 Id.; OIG Report, Attachment 5 to Attachment 3 (Interview Report of Haller). 
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review of Complainant, or of any other grant staff, in 2018.  The evidence clearly shows that 
performance problems had been  raised with Complainant in 2018, despite the fact that no 
performance review was conducted and he had been given a raise.   

 
Additionally, the evidence shows that the Goals, Activities, and Expectations of the EPP 

were succinctly set out in the EPP and aligned to the Budget and Development Specialist duties 
and responsibilities of  Complainant’s job, as it had evolved and as was known by Complainant as 
of March 2019.407  The Goals of the EPP, aligning time and effort appropriately to funding sources, 
completing all tasks assigned, consistently providing accurate financial records and data 
spreadsheets, representing DuPage  ROE with professionalism, and collaborating in problem-
solving and decision making were all goals commonly identified for professionals and necessarily 
achieved to accomplish their work.  Equally, the Expectations set out in the EPP of organizing 
electronic files, following through on assigned tasks, responding to communications, 
demonstrating strong attention to detail, thoroughly proofreading all communications, and 
effectively collaborating with the Regional Superintendent, Finance Director, Project Directors 
and Regional Coordinators were expectations consistent with and necessary for achieving the 
Goals. Finally, the 12 Activities of the EPP were aligned to the Budget Specialist and Development 
Specialist duties and responsibilities assigned to  Complainant. 

 
While the evidence may indicate that DuPage ROE officials were possibly motived to 

retaliate against Complainant in their decision to place him on an EPP because his disclosures may 
have placed its grant funding in jeopardy, that evidence is weak and pales in comparison to the 
evidence on significant performance problems on Complainant’s part.  Of the four decision-makers 
involved in the EPP process, only Haller, Ruscitti, and Dotson, had knowledge of Complainant’s 
disclosures; Robey did not. As to the first disclosure, any motivation of the part of Haller, Ruscitti, 
and Dotson is tenuous as they had agreed with Complainant that the catering invoice should not 
be paid.  As to the second disclosure,  Ruscitti and Dotson’s motivation was, at best, very weak as 
they had both concurred with Complainant that written approval from the Department should be 
obtained before the Cosner invoices were approved.  On the other hand, Haller could have 
fomented greater motivation to retaliate as, the evidence shows, she had disagreed with 
Complainant’s disapproval of the Cosner invoices, expressed a different view of their legitimacy, 
and resisted seeking Department approval.  However, the evidence establishes that Haller believed 
the EPP was not meant to be a disciplinary tool, but to establish clarity about expectations for 
Complainant’s performance and work duties, to establish accountability, and to set out  his 
priorities and play to his strengths, and she drafted an EPP that did just that.408    

 
As DuPage ROE points out, generally performance plans are part of the supervision 

process that outline goals for the supervisor and help employees improve their performance.409  An 
EPP is used as a tool for employees who encounter performance issues to help them with clarity 

 
407 OIG Report, Attachment 11 (Complainant-DuPage ROE EPP – Signed by Complainant); OIG Report, 
Attachments 8 and 9 to Attachment 5 (Interview Report of Hunt); OIG Report, Attachment 14 (Complainant’s Job 
Performance Examples to Inform the EPP). 
408 OIG Report, Attachment 3 (Interview Report of Haller) at 16. 
409 OIG Report, Attachment 8 (Interview Report of Robey) at 4. 
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and accountability for meeting performance expectations.410  They are more about helping an 
employee meet expectations rather than being used as a disciplinary tool.411   

 
 Haller reported to investigators that the EPP was not meant to be a disciplinary tool, but 

to establish clarity about expectations for Complainant’s performance and work duties, to establish 
accountability, and to set out that his priorities were to create boilerplate development templates 
for the ROEs and to consistently attending team meetings.412   Haller and Hunt communicated to 
the OIG that the EPP process was designed to play to  Complainant’s strengths and experience and 
to set him up for success.413  
 

The contents of the EPP itself are consist with the EPP not being meant as a disciplinary 
tool, but to clarify expectations, establish accountability, and set priorities.  The evidence shows 
that the Goals, Activities, and Expectations of the EPP were succinctly set out in the EPP and 
aligned to the Budget Specialist and Development Specialist duties and responsibilities of  
Complainant’s job, as it had evolved as of March 2019.414  The Goals of the EPP, aligning time 
and effort appropriately to funding sources, completing all tasks assigned, consistently providing 
accurate financial records and data spreadsheets, representing DuPage  ROE with professionalism, 
and collaborating in problem-solving and decision making were all goals commonly identified for 
professionals and necessarily achieved to accomplish their work.  Equally, the Expectations set 
out in the EPP of organizing electronic files, following through on assigned tasks, responding to 
communications, demonstrating strong attention to detail, thoroughly proofreading all 
communications, and effectively collaborating with the Regional Superintendent, Finance 
Director, Project Directors and Regional Coordinators were expectations consistent with and 
necessary for achieving the Goals.  Finally, the 12 Activities of the EPP were aligned to the Budget 
Specialist and Development Specialist duties and responsibilities assigned to  Complainant. 
 
 Finally, there is not any evidence that DuPage ROE has taken similar action against 
employees who are not whistleblowers but who are otherwise similarly situated.415   
 

In his brief,  Complainant  states the EPP started on March 11, 2019, but he was not made 
aware of it until April 26, 2019, suggesting that the EPP’s later execution date is suspicious and 
evidence of its bad faith design for his failure.416 However,  the evidence shows that Haller and 
Ruscitti held a meeting with Complainant on or about March 11, 2019, at which meeting they went 
over the EPP with Complainant.417 Haller told OIG investigators that Complainant’s response to 
the EPP was that it looked reasonable and that the EPP helped him to better understand his role.418 
Apparently  Complainant did not sign the EPP at that meeting as Haller recalled talking by 

 
410 OIG Report  at 9; OIG Report, Attachment 3 (Interview Report of Haller) at 17; OIG Report, Attachment 5 
(Interview Report of Hunt) at 8-9; OIG Report, Attachment 8 (Interview Report of Robey) at 4.   
411 OIG Report, Attachment 8 (Interview Report of Robey) at 4. 
412 OIG Report, Attachment 3 (Interview Report of Haller) at 17. 
413 OIG Report at 10; OIG Report, Attachment 3 (Interview Report of Haller) at 17; OIG Report, Attachment 5 
(Interview Report of Hunt) at 8-9.  
414 OIG Report, Attachments 8 and 9 to Attachment 5 (Interview Report of Hunt). 
415 OIG Report, Attachment 15 (DuPage ROE’s Supplemental Response – July 9, 2021). 
416 Compl. Brief, OHA Dkt. No. 21-38-CP, at 7. 
417 OIG Report, Attachment 3 (Interview Report of Haller) at 16. 
418 Id. 
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telephone with  Complainant sometime after the meeting, at which time he said he wanted more 
time to review the EPP.419 Haller also reported that she did not know when Complainant signed 
the EPP, why it was signed so long after its March 11th issue date, but speculated that Ruscitti may 
have followed up with Complainant to have him sign it.420  Complainant’s execution of the EPP 
on April 26, 2019 does not raise the suspicions that Complainant attaches to it.  Rather, the 
evidence is clear that Complainant had the EPP in hand and was aware of its terms as of its start 
date but delayed in returning it to Haller. 

 
Evidence in the OIG’s Report and other evidence before me for review leads me to 

conclude that while Complainant satisfied his initial burden by establishing his protected 
disclosure was a contributing factor in DuPage ROE’s placing him on the EPP.  However, the 
evidence supports the OIG’s finding that DuPage ROE provided clear and convincing evidence 
that it had reasons to seek improvements in Complainant’s performance and would have placed 
Complainant on the EPP regardless of any protected disclosures and does not support that issuance 
of the EPP was an act of retaliation. 

 
 

(vii) The Fourth Reprisal 
 

The OIG found that Complainant provided evidence that showed by a preponderance that 
his disclosures may have been a contributing factor to the PAR’s issuance since they were known 
to DuPage ROE and ISU grant officials involved in issuing the PAR.421  However, the OIG went 
on to find that DuPage ROE provided clear and convincing evidence that it would have issued the 
PAR regardless of any protected disclosures. 

 
Specifically, the OIG found that Complainant showed by a preponderance of evidence that 

one of the two DuPage ROE management officials, Dotson, a participant in the PAR proceeding, 
knew that Complainant had made protected disclosures about the SEED Grant catering and invoice 
misallocation issues.422  The OIG found there was no evidence to show that Robey, to whom 
Dotson referred the sexual harassment complaint for investigation and who led the PAR 
disciplinary meetings, had knowledge of either of  Complainant’s protected disclosures in 
proximity to the issuance of the PAR that would have been a contributing factor to its issuance.423 

 
 
 The OIG next determined that although Complainant showed by a preponderance that his 

disclosures may have been a contributing factor to the PAR’s issuance, DuPage ROE showed by 
clear and convincing evidence that the PAR was issued based on multiple, repeated incidents of 
inappropriate conduct and Complainant’s violation of the Acceptable Use Policy he signed with 
DuPage ROE, and in accord with DuPage ROE’s policy regarding disciplinary guidelines for 
employees who commit offenses related to sexual harassment.424  The OIG also considered 

 
419 Id. 
420 Id. at 17. 
421 OIG Report at 15. 
422 OIG Report at 11-12. 
423 Id.; OIG Report, Attachment 6 (Interview Report of Dotson) at 6. 
424 OIG Report at 12. 
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evidence that the PAR was issued shortly after the complaint concerning the conduct was received 
and that DuPage ROE had used PARs in past instances to other similarly situated employees.425  

 
The OIG based its finding on its review of the PAR, an email complaint DuPage ROE 

received, the DuPage County Personnel Policy Manual description of a PAR and policies 
concerning sexual harassment and acceptable uses of agency-issued equipment and media 
services, the “Acceptable Use Policy,” and Employee Personnel Policy Acknowledgement forms 
signed by Complainant, its interviews with Complainant, Robey, and Dotson, and documents 
provided by DuPage ROE showing previous instances when DuPage ROE had issued written 
reprimands for employee misconduct and other forms of unprofessional behavior.426   

 

The parties’ arguments 

DuPage ROE argues that Complainant failed to present evidence that issuance of the PAR 
was connected to his disclosures but agrees with the OIG’s finding that DuPage ROE presented 
clear and convincing evidence demonstrating that DuPage ROE would have issued the PAR 
regardless of the disclosures.427   

 
Conversely, Complainant agrees with the OIG’s finding that he made a prima facie 

showing that his disclosures may have been a contributing factor to issuance of the PAR but 
disagrees with the OIG’s findings that he failed to present evidence that the PAR was connected 
to his disclosures or that DuPage ROE presented clear and convincing evidence that it would have 
issued the PAR regardless of his disclosures.  

 
Complainant generally argues that all personnel actions, including the PAR, were taken 

against him in retaliation for his questioning suspect invoices and contracts presented  for payment 
under the EIR Grant  and to guarantee that DuPage ROE could terminate him so he would not be 
there in the future to identify and resist further violations of the Uniform Guidance.428   

 
Specific to the PAR, Complainant argues that DuPage ROE created the PAR as a final 

straw to ensure it could terminate him, as evidenced by the timing of the PAR’s issuance shortly 
before the end of his EPP and his performance review, even though incidents alleged in the PAR 
occurred much earlier than August 2019, and the final performance review’s reference to the PAR 
to support a finding that he failed to effectively use technology.429  Complainant also argues that 
DuPage ROE has not shown with clear and convincing evidence that his protected disclosures 
were not contributing factors to its issuance of the PAR.  In support of this argument, Complainant 

 
425 Id. 
426 OIG Report at 11-12; OIG Report, Attachment 8 (Interview Report of Robey); OIG Report, Attachment 15 (DuPage 
ROE’s Supplemental Response – July 9, 2021); OIG Report, Attachment 16 (Harassment Complaint Emails from 
ISU); OIG Report, Attachment 17 (Complainant’s Personnel Action Report); OIG Report, Attachment 18 (DuPage 
County Employee Policy Manual); OIG Report, Attachment 19 (DuPage ROE 2018 Personnel Handbook); OIG 
Report, Attachment 20 (DuPage ROE 2020 Personnel Handbook); and, OIG Report, Attachment 21 (Complainant’s 
Signed DuPage ROE Acceptable Use Policy Form). 
427 DuPage ROE Brief, OHA Dkt. No. 21-38-CP, at 11. 
428 Compl. Brief, OHA Dkt. No. 21-38-CP, at 5, 12-13. 
429 Compl. Suppl. Brief, OHA Dkt. No. 23-11-CP, at 7; Compl. Reply Brief, OHA Dkt. No. 23-11-CP, at 5. 
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asserts that inconsistencies and misreporting for the PAR render it incredible; that one of the three 
incidents that gave rise to the PAR  did not occur; that he did not admit to all three incidents as 
DuPage ROE states, but acknowledged only the first incident; that the alleged incidents did not 
constitute sexual harassment; that none of the incidents occurred on his work-issued laptop, but on 
his personal laptop; that DuPage ROE’s issuance of a PAR to him ran afoul of  how DuPage ROE 
regularly handles disciplinary actions, including not providing for an investigation and allowing 
him an opportunity to respond, and the process required by the DuPage County Harassment Policy; 
and, timing of the PAR’s issuance close in time to the end of his EPP when two of the three  
incidents allegedly occurred many months earlier, without action having been taken surrounding 
the time they occurred.430 

 
The evidence 

 
Record evidence shows that the PAR issued to Complainant on August 29, 2019 was a 

written reprimand for unprofessional behavior and harassment based on three separate incidents, 
each of which occurred during work time.431  The PAR cited three instances of Complainant 
displaying sexually explicit work on his laptop that others saw, and stated that all the events 
violated DuPage ROE’s Acceptable Use policy.432  

 
The first incident was when Complainant logged onto a ZOOM webinar and the website 

“Hot Sex Puma” appeared in the login.433 An ISU employee with whom Complainant worked, 
Emily Shoop (Shoop), notified Complainant about the login name and he logged off to correct the 
login name.434 Complainant attributes the login name to a friend who had used his computer.435  
Other employees, including Hunt, knew of the incident, but it was not reported until August 
2019.436 

 
The second incident occurred when Complainant logged on and the website “Sex Panther” 

appeared in the login.437  No one ever said anything about this incident to Complainant and it was 
not reported until August 2019.438  Complainant does not recollect the incident.439 
 

The third incident, which happened at a meeting at ISU on August 13, 2019, occurred when  
Complainant opened a browser to find a website while trying to access the ISU Wi-Fi and his 
browser autofilled to “Disturbing Men Masturbating.”440 Shoop saw the autofill, at which point 

 
430 Compl. Suppl. Brief, OHA Dkt. No. 23-11-CP, at 2 and 8; Compl. Brief, OHA Dkt. No. 21-38-CP, at 8; Compl. 
Reply Brief, OHA Dkt. No. 23-11-CP, at 2, 3, 7-8. 
431 OIG Report, Attachment 17 (Complainant’s Personnel Action Report). 
432 Id. 
433 Id. 
434 OIG Report, Attachment 2 (Interview Report of Complainant) at 15. 
435 Id. 
436 OIG Report, Attachment 5 (Interview Report of Hunt) at 9. 
437 Id. 
438 OIG Report, Attachment 2 (Interview Report of Complainant) at 16; OIG Report, Attachment 16 (Harassment 
Complaint Emails from ISU); OIG Report, Attachment 5 (Interview Report of Hunt) at 9; OIG Report, Attachment 
10 to Attachment 5 (Interview Report of Hunt). 
439 OIG Report, Attachment 2 (Interview Report of Complainant) at 16. 
440 OIG Report, Attachment 16 (Harassment Complaint Emails from ISU); OIG Report, Attachment 5 (Interview 
Report of Hunt) at 9; OIG Report, Attachment 10 to Attachment 5 (Interview Report of Hunt). 
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Complainant moved his laptop away from her.441  A number of other individuals attending the 
meeting  may have witnessed the third incident, although whether they observed the browser 
autofill is unclear.442  

 
No images or videos were displayed in the three incidents, only text.443 
 
In all three instances, Complainant was using his personal computer for work-related 

business, while at the work site, because he did not know how to use some of the technology on 
the computer DuPage ROE had issued to him.444    
 

Record evidence also establishes that on August 14, 2019, Shoop sent an e-mail to Hunt 
reporting incidents involving displays she had either witnessed or been told about concerning  
Complainant and logins observed on his laptop.445  The e-mail to Hunt described three incidents: 
The first incident occurred when Complainant first joined the team while she was helping him with 
a ZOOM conference and the login showed as “Hot Sex Puma.”446  The second incident was similar, 
with a login of something like “Sex Panther,” but one she had not observed but only been told 
about by another employee.447  The third incident occurred on August 13, 2019, while she was 
helping him log on to ISU Wi-Fi when “Disturbing Men Masturbating” came up in the autofill.448  
Shoop reported that she did not know if Complainant was using a personal laptop or not, and that 
“(i)t made me very uncomfortable, as a woman, to see that.”449 
 

Hunt forwarded the e-mail to Haller, who replied that an investigation would be conducted 
in accordance with DuPage ROE policies and procedures.450  In turn, Haller forwarded the e-mail 
to Ruscitti and Dotson.451  On August 15, 2019, Dotson replied that the incidents may have been 
in violation of the Sexual Harassment Policy on page 29 of the handbook or the computer usage 
or acceptable use policy.452  (Complainant had signed the Acceptable Use Policy, indicating that 
he had read, understood and agreed to the policy, on January 24, 2018.453)  Dotson suggested that 
they require Complainant to report to work for a meeting that Tuesday and ask him to turn in his 
computer for an update, which suggestion Haller endorsed.454 

 
441 Id. 
442 Id. 
443 Id.; OIG Report, Attachment 2 (Interview Report of Complainant) at 16. 
444 OIG Report, Attachment 16 (Harassment Complaint Emails from ISU); OIG Report, Attachment 5 (Interview 
Report of Hunt) at 9; OIG Report, Attachment 10 to Attachment 5 (Interview Report of Hunt); OIG Report, 
Attachment 2 (Interview Report of Complainant) at 16; OIG Report, Attachment 8 (Interview Report of Robey) at 3. 
445 OIG Report, Attachment 16 (Harassment Complaint Emails from ISU); OIG Report, Attachment 5 (Interview 
Report of Hunt) at 9; OIG Report, Attachment 10 to Attachment 5 (Interview Report of Hunt). 
446 Id. 
447 Id. 
448 Id. 
449 Id. 
450 OIG Report, Attachment 16 (Harassment Complaint Emails from ISU); OIG Report, Attachment 5 (Interview 
Report of Hunt) at 9; OIG Report, Attachment 10 to Attachment 5 (Interview Report of Hunt); OIG Report, 
Attachment 5 (Interview Report of Hunt) at 9; OIG Report, Attachment 3 (Interview Report of Haller) at 18. 
451 OIG Report, Attachment 5 to Attachment 6 (Interview Report of Dotson) at (unnumbered) 5-6; OIG Report, 
Attachment 3 (Interview Report of Haller) at 18. 
452 Id.; OIG Report, Attachment 5 to Attachment 6 (Interview Report of Dotson). 
453 OIG Report, Attachment 21 (Complainant’s Signed DuPage ROE Acceptable Use Policy Form). 
454 Id.; OIG Report, Attachment 5 to Attachment 6 (Interview Report of Dotson). 
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Section 7.4 of DuPage County’s Employee Policy Manual contains guidelines on sexual 

harassment and defines sexual conduct to include physical or verbal conduct that creates an 
intimidating, hostile or offensive work environment.455 Such conduct may include a range of subtle 
to obvious behaviors and includes, among other things, sexual innuendo or suggestive comments, 
sending, forwarding or soliciting sexually suggestive letters, notes, emails, or images and includes, 
but is not limited to, nicknames.456  Section 7.4 specifically instructs employees to end or avoid 
any conduct that could be interpreted as harassment under the policy, even if it was not intended 
as offensive.457 “Conversely, employees are expected and encouraged to inform others in the 
workplace whenever conduct is unwelcome, offensive or in poor taste.”458 Section 7.4 also states 
that DuPage County expects employees to immediately report all perceived incidents of 
harassment and sets out procedures for submitting a written statement concerning the incident.  
Additionally, Section 7.4 provides for investigation of such reports, followed by appropriate 
action, which may include disciplinary action, not to exclude termination.459  DuPage ROE’s 2018 
and 2020 Personnel Handbooks set out the same guidelines on sexual harassment, instructions on 
reporting perceived incidents of harassment, and provide for investigation of such reports, which 
may be followed by disciplinary action, not to exclude termination.460 

 
DuPage ROE’s Acceptable Use Policy and Policy 8.1 on Technology Resources 

Acceptable Use in the 2018 Personnel Handbook covers employees’ use of technology resources 
and the Internet.  They provide, among other things, that sensitive and confidential information 
must be maintained on DuPage County encrypted software; that others cannot have access to that 
information; and, that  employees may not access or engage in electronic media for any purpose 
that is contrary to DuPage ROE policy.461  The Acceptable Use Policy states that any employee 
who violates the Use Policy will be subject to corrective action, including possible termination of 
employment.462   
 

Record evidence shows that DuPage ROE uses progressive discipline.463  DuPage 
County’s Employee Policy Manual provides Disciplinary Guidelines, which guidelines include 
procedures for issuance of PARs.464 Written reprimands may be issued if the employee continues 
to have difficulties in the same area(s) or if the violation is more severe.465  DuPage ROE’s 2018 
and 2020 Personnel Handbooks set out the same procedures for issuance of PARs.466 

 

 
455 OIG Report, Attachment 19 (DuPage ROE 2018 Personnel Handbook), Sec. 7.4. 
456 OIG Report, Attachment 19 (DuPage ROE 2018 Personnel Handbook), Sec. 7.4, Sections A and B. 
457 OIG Report, Attachment 19 (DuPage ROE 2018 Personnel Handbook), Sec. 7.4, Procedures, Sec. A.   
458 Id., Sec. B. 
459 Id., Sec. C. 
460 OIG Report, Attachment 19 (DuPage ROE 2018 Personnel Handbook) at 26-27; OIG Report, Attachment 20 
(DuPage ROE 2020 Personnel Handbook) at 24-25. 
461 OIG Report, Attachment 19 (DuPage ROE 2018 Personnel Handbook), Policy 8.1; OIG Report, Attachment 21 
(Complainant’s Signed DuPage ROE Acceptable Use Policy Form) at 1. 
462 OIG Report, Attachment 21 (Complainant’s Signed DuPage ROE Acceptable Use Policy Form) at 4. 
463 OIG Report, Attachment 15 (DuPage ROE’s Supplemental Response – July 9, 2021) at 2. 
464 OIG Report, Attachment 19 (DuPage ROE 2018 Personnel Handbook), Sec. 10.1; ; OIG Report, Attachment 20 
(DuPage ROE 2020 Personnel Handbook) at 22-23. 
465 Id. 
466 Id. 



65 
 

Information on past disciplinary measures taken by DuPage Roe provided to the OIG listed 
10 disciplinary measures, four of which were written reprimands, three of which were verbal 
reprimands, one of which was a verbal warning, one of which was a suspension, and one of which 
was a written reprimand and issuance of a Personnel Action Report.467   
 

Two meetings with Complainant were held before the PAR was issued, one on August 20, 
2019, the other on August 29, 2019.  The two DuPage ROE management officials who participated 
in issuance of the PAR were Dotson and Robey, the latter of whom lead the two PAR disciplinary 
meetings.468 
 

During the first meeting, Complainant  denied anything questionable had appeared on his 
computer.469 However, according to Robey, at the second meeting, Complainant admitted that all 
three incidents involving the explicit materials on his computer had occurred and no further 
investigation was conducted because Complainant had admitted the incidents.470 On 
acknowledging the first incident,  Complainant attributed it to a friend whom he had let use his 
computer, and said he was not aware that the website would appear.471 At the conclusion of the 
second conference on August 29, 2019, the PAR was issued by Robey and Dotson, and signed and 
dated by Robey, and signed as having been received by Complainant.472  The PAR states that 
Complainant acknowledged the first incident; did not recall the second incident; and, states, 
without indicating denial or acknowledgement by Complainant, that the third incident was 
witnessed by a number of individuals.473  
 

The PAR states that the incidents violated DuPage ROE’s Acceptable Use Policy and made 
other individuals working with Complainant uncomfortable and “could be considered sexual 
harassment.”474 The PAR lists suggestions for improvement to avoid recurrences and states that 
future occurrences could result in additional discipline up to and including dismissal.475  
 

The PAR contains the following excerpt from the Employee Handbook: 
 

Sexual Harassment may include a range of subtle and not so subtle behaviors and 
may involve individuals of the same or different gender.  Depending on the 
circumstances, these behaviors may include, but are not limited to:  unwanted 
sexual advances or requests for sexual favors; sexual jokes and innuendo; verbal 
abuse of a sexual nature; commentary about an individual’s body, sexual prowess 
or sexual deficiencies; leering, whistling or touching; insulting or obscene 
comments or gestures; display in the workplace of sexually suggestive objects 
or pictures; and other physical, verbal or visual displays or conduct of a sexual 

 
467 OIG Report, Attachment 15 (DuPage ROE’s Supplemental Response – July 9, 2021). 
468 OIG Report at 11; OIG Report, Attachment 17 (Complainant’s Personnel Action Report). 
469 OIG Report, Attachment 8 (Interview Report of Robey) at 3. 
470 Id. 
471 OIG Report, Attachment 17 (Complainant’s Personnel Action Report) at (unnumbered) 1. 
472 OIG Report, Attachment 8 (Interview Report of Robey) at 3; OIG Report, Attachment 17 (Complainant’s Personnel 
Action Report). 
473 OIG Report, Attachment 17 (Complainant’s Personnel Action Report) at (unnumbered) 1. 
474 OIG Report, Attachment 17 (Complainant’s Personnel Action Report). 
475 Id. 
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nature. (bold in original).476  
 
              The PAR contains four suggestions for improvement and to avoid future occurrences: 
 

1. Only use your ROE issued laptop(s) or equipment and network folders for storage 
of ROE work.  Do not allow “friends” or non-ROE employees to use this equipment 
for personal use. 
 

2. Transfer all work related documents from your personal computer or storage 
devices (e.g. DropBox) to your ROE network folder. 

 
3. Only use your ROE issued email for work related business and check your email 

daily. 
 

4. Disengaging from any sexually related material on devices used for ROE work and 
any related activity that would violate accepted practices or make your coworkers 
uncomfortable.477  

 
               The PAR states, “Future occurrences may result in additional discipline up to and 
including dismissal.”478 
 

Analysis 
 

Initial Burden 
 
Having established that he was an employee of a Department grantee, that he made a 

protected disclosure, and that issuance of the PAR was a disciplinary or corrective personnel action 
covered by the NDAA,479  Complainant now must demonstrate that his protected disclosure was a 
contributing factor in issuance of the PAR to him in order to satisfy his burden of proof. 
 

Complainant’s only evidence of a connection between his disclosures and issuance of the 
PAR  is knowledge of his disclosures on the part of the DuPage ROE officials who decided to 
issue the PAR and  timing of the PAR’s issuance.   

 
The evidence supports the OIG’s finding that Complainant satisfied the “knowledge” prong 

of the “knowledge/timing” test.  The two DuPage ROE management officials who participated in 
issuance of the PAR were Dotson and Robey.480 The evidence  supports the OIG’s finding that 
there was no evidence to show that Robey, to whom Dotson referred the sexual harassment 
complaint for investigation and who lead the PAR disciplinary meetings, had knowledge of either 
of  Complainant’s protected disclosures in proximity to the issuance of the PAR that would have 
been a contributing factor to issuance of the PAR.481  However, the evidence establishes that 

 
476 Id. at (unnumbered) 2 (highlight in original text). 
477 Id. 
478 Id. 
479 41 U.S.C. § 4712(c)(6); 5 U.S.C. § 1221(e); 5 U.S.C. § 2302(iii). 
480 OIG Report at 11; OIG Report, Attachment 17 (Complainant’s Personnel Action Report). 
481 OIG Report at 11-12; OIG Report, Attachment 6 (Interview Report of Dotson) at 6; OIG Report, Attachment 8 
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Dotson, who scheduled and participated in the PAR proceeding, was aware prior to issuance of 
the PAR that Complainant had made protected disclosures about the SEED Grant catering invoice 
and Cosner invoice misallocation issues.482   

 
For reasons other than those argued by Complainant, the evidence satisfies  the “timing” 

factor for causation with respect to the second disclosure.  Complainant’s argument that the PAR’s 
issuance shortly before expiration of the EPP does not provide a causal connection, by inference 
or otherwise. Rather, it is the timing between when the protected disclosure was made and when 
the PAR was issued that must be considered to determine whether there is an inferred causal link 
between the disclosure and the personnel action.483 The PAR was issued 18 months after 
Complainant’ first disclosure and eight months after his second disclosure. Only  the shorter of the 
two-time gaps, eight months, between disclosure and issuance of the PAR is sufficiently 
temporally proximate to demonstrate a causal link by inference between disclosure and 
discipline.484   

 
Therefore, consistent with the OIG’s finding, Complainant has established, prima facie, 

that his second protected disclosure may have been a contributing factor to issuance of the PAR. 
 
         Burden Shift to DuPage ROE 

 
However, application of the Carr factors to the evidence supports the OIG’s finding that 

DuPage ROE showed by clear and convincing evidence that the PAR was issued based on 
inappropriate conduct and not in retaliation for Complainant’s disclosure.485   

 
The strength of DuPage ROE’s evidence supports its issuance of the PAR. Evidence shows 

that DuPage ROE received a complaint notifying it of repeated incidents of inappropriate conduct 
by Complainant in the workplace. DuPage ROE received a written complaint from an ISU 
employee that detailed three incidents of Complainant displaying sexually inappropriate material 
on his laptop. In her complaint, the employee described what she had seen on Complainant’s 
laptop, when and where she had seen or heard about it, and also explained that what she had seen 
made her feel uncomfortable. The evidence shows that the PAR was issued shortly after DuPage 
ROE received the complaint.  Unrefuted evidence shows that Complainant’s conduct was in 
violation of the Acceptable Use policy he signed with DuPage ROE. 

 
There is no evidence that indicates motive to retaliate on the part of either of the two 

DuPage ROE officials who handled the PAR, Dotson and Robey.  Undisputed evidence shows that 
 

(Interview Report of Robey).  
482 OIG Report at 12; OIG Report, Attachment 6 (Interview Report of Dotson) at 4-6. 
483 5 U.S.C. § 1221(e)(1); see Armstrong v. Arcanum Group, Inc., 897 F.3d at 1287. 
484  See Kewley v. Dep’t of Health and Human Servs., 153 F.3d at 1363 (noting that in S. Rep. No. 100-413 (1988), on 
enacting the Whistleblower Protection Act, Congress did not state a specific time period but suggested that an action 
taken within the same performance evaluation period  normally be considered a reasonable time and gave clear 
guidance to use the reasonable time standard liberally); Smith v. Dep’t of Agriculture, 64 M.S.P.R. at 65 
(knowledge/timing test satisfied where personnel actions were taken less than 1 year after protected disclosures made); 
Woodworth v. Dep’t of Navy, 105 M.S.P.R. at 465 (disclosure made just over eight months before agency’s personnel 
action was a contributing factor); Powers v. Dep’t of Navy, 97 M.S.P.R. at 561 (disclosure was contributing factor to 
personnel action taken approximately nine months after disclosure made). 
485 OIG Report at 12. 



68 
 

Robey had no knowledge of Complainant’s protected disclosures.  The evidence shows, without 
more, that although Dotson had knowledge of the protected disclosures, his involvement with the 
PAR process was in accord with DuPage ROE policy and in  response to an employee complaint.  

 
Finally, the evidence shows that DuPage ROE had used written reprimands and a PAR in 

a previous instance with a similarly situated employee and there is no evidence that shows 
Complainant was singled out for issuance of a PAR because he was a whistleblower.486  

 
Evidence that Complainant points to does not detract from DuPage ROE’s clear and 

convincing evidence that it would have issued the PAR regardless of Complainant’s disclosures. 
Complainant was provided two opportunities to respond to the allegations.  He initially denied all 
three incidents, but later admitted to the first incident while purporting to have no recollection of 
the second incident. Complainant correctly points out that Robey stated in his interview with OIG 
investigators that Complainant had admitted to all three incidents although the PAR establishes 
that Complainant admitted only the first incident.487  While Robey’s statement to OIG 
investigators that Complainant admitted to all three incidents is not supported by the PAR or any 
other evidence, all evidence, including the PAR and interview reports of Complainant, Robey, and 
Dotson, clearly establishes that Complainant was in violation of the Acceptable Use Policy, as 
DuPage ROE officials believed and the PAR concluded.488   

 
Complainant complains that he was not counseled, did not receive additional training, and 

was not suspended for the incidents.489  But, the PAR was an admonishment, a form of remedial 
discipline less than suspension, that provided counseling appropriate to the offense(s).  It  
contained four suggestions for improvement and specific directions on how to avoid future 
occurrences, including not using his personal laptop for work-related business and disengaging 
from any sexually related material on devices used for work and any related activity that would 
violate accepted practices or make co-workers uncomfortable. 
 

Complainant argues, without explanation, that he did not sexually harass anyone and no 
victims were identified. Here, Complainant misses the focus of the PAR’s conclusion.  The PAR 
did not conclude that Complainant sexually harassed any individuals, but only that the events made 
other individuals he was working with very uncomfortable and that they could have been 
considered sexual harassment.  Rather, the PAR’s conclusion was that Complainant had violated 
DuPage ROE’s Acceptable Use Policy and the suggestions  for improvement enumerated in the 
PAR, which included using employer’s issued laptop, not allowing friends to use that equipment 
for personal use, transferring work-related documents from his personal laptop to the DuPage ROE 
network folder, and using employer’s issued email for work-related business, focused on 
acceptable use. 

 
 

486 OIG Report at 12; OIG Report, Attachment 15 (DuPage ROE’s Supplemental Response – July 9, 2021). 
487 OIG Report at 12; OIG Report, Attachment 8 (Interview Report of Robey) at 3; OIG Report, Attachment 17 
(Complainant’s Personnel Action Report). 
488 OIG Report  at 11; OIG Report, Attachment 21 (Complainant’s Signed DuPage ROE Acceptable Use Policy Form) 
at 1; OIG Report, Attachment 17 (Complainant’s Personnel Action Report); OIG Report, Attachment 2 (Interview 
Report of Complainant) at 15-16; OIG Report, Attachment 6 (Interview Report of Dotson) at 6; OIG Report, 
Attachment 8 (Interview Report of Robey) at 3. 
489 Compl. Suppl. Brief, OHA Dkt. No. 23-11-CP, at 10. 
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Complainant’s argument that none of the incidents occurred on his work-issued laptop, but 
on his personal laptop, does not serve to detract from DuPage ROE’s clear and convincing 
evidence with respect to its conclusion that Complainant violated its Acceptable Use Policy and 
its reason for issuing the PAR.  DuPage ROE’s Acceptable Use Policy covers employees’ use of 
the Internet and prohibits engagement in electronic media for any purpose that is contrary to 
DuPage ROE policy.490  While Complainant may have been using his personal laptop when the 
incidents occurred, he was accessing the school’s Wi-Fi, situated in the workplace, and in the 
company of  other employees, and, therefore,  in DuPage ROE’s view, failed to adhere to its use 
policy. 
 

Nor is Complainant’s argument that the timing of the complaints of sexual harassment, 
including the delay in reporting the earlier incidents, was suspicious and contrived to evaluate his 
performance as his EPP reached its end persuasive. Complainant points to the gap in time from 
when the first incident occurred in 2017 and its report date in August 2019, even though the 
incident was broadly known.  There is nothing out of the ordinary in including earlier incidents for 
the first time when a fresh incident is reported.   And, the most recent of the three purported 
incidents was reported within a day of its occurrence, following which DuPage ROE promptly 
took action after receiving the report.   

 
That the August 2019 incident occurred close in time to conclusion of the EPP is 

attributable only to Complainant and whatever may have been displayed on his personal laptop 
and his use of his personal laptop rather that his work-issued laptop, and not, by any stretch of the 
imagination, an incident attributable to DuPage ROE when any offending material contained on 
his personal laptop and  use of his personal laptop in a workplace meeting was strictly under the 
control of Complainant.  In short, there is no evidence that DuPage ROE supervisors’ alleged 
desire to see Complainant disciplined after he made protected disclosures the motivation for or 
cause for issuing the PAR.  Rather, the evidence shows Complainant’s own conduct was the cause 
of issuance of the PAR, the consequences for which he was not shielded by virtue of any protected 
disclosures he made.491 

 
Evidence in the OIG’s Report and other evidence before me for review leads me to 

conclude that Complainant established, prima facie, that his second protected disclosure was a 
contributing factor to issuance of the PAR.  However, DuPage ROE provided clear and convincing 
evidence that it would have issued the PAR to Complainant regardless of any protected disclosures.  

 
 

 
(viii) The Fifth Reprisal 

 
The OIG found that Complainant established that the protected disclosures he made may 

have been a contributing factor to his termination, but that DuPage provided clear and convincing 
evidence that  Complainant’s termination was based ultimately on his job performance, for 
numerous, contemporaneously documented performance issues that began in mid-2018, prior to 

 
490 OIG Report, Attachment 21 (Complainant’s Signed DuPage ROE Acceptable Use Policy Form) at 1. 
491 See Mt. Healthy City School District Board of Education v. Doyle, 429 U.S. 274, 285-86, 97 S.Ct. 568, 50 L.Ed. 
2d 471 (1977); Lachance v. White, 174 F. 3d at 1381.  
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his disclosures, and continued through September  2019, for which DuPage ROE would have 
terminated Complainant regardless of the protected disclosures.492 The OIG concluded that 
Complainant’s termination from DuPage ROE was not retaliatory.  
 

Specifically, the OIG found that Complainant met his burden of showing that his 
disclosures were a contributing factor to his termination as to Haller and Ruscitti, both of whom 
had knowledge of the disclosures, but that Complainant did not show by a preponderance of the 
evidence that Robey had knowledge of the disclosures.493  
 
 The OIG based its finding on information and documents provided by  Complainant and 
DuPage ROE, including the Notice of Employee Separation effective October 4, 2019, and e-mails 
and memos concerning performance issues that included the period  March through September 
2019.494 
 

 
The parties’ arguments 

 
 DuPage ROE agrees with the OIG’s conclusion that it provided clear and convincing 
evidence that its termination of Complainant was due to his poor job performance and not 
retaliatory.  It contends that the evidence shows that as early as mid-2018 Complainant had 
persistent and well-documented performance deficiencies that continued through his termination 
from employment in October 2019.495  Those deficiencies included confusion with grant 
responsibilities, lack of understanding of basic accounting principles, lack of follow through on 
deliverables and sloppy deliverables, and difficulties with basic technological requirements (such 
as electronic schedules and project management software).496  DuPage ROE further contends that 
despite its clear directive and explicit notice to  Complainant about his deficiencies, as well as 
consistent communication with Complainant during the EPP period, his performance issues 
persisted and resulted in his termination from employment.497 
 

Complainant asserts that DuPage ROE terminated his employment in retaliation for the 
two protected disclosures he made.498 Complainant contends that the EPP was designed to ensure 
his failure so that DuPage ROE could have a basis to terminate him and that DuPage ROE has not 
shown by clear and convincing evidence that it fired him for good cause and not, at least in part, 
because of his whistleblowing.499 

 
Complainant generally argues that he was pretextually terminated on the grounds of poor 

 
492 Id.  
493 OIG Report at 14. 
494 OIG Report at 14; OIG Report, Attachment 14 (Complainant’s Job Performance Examples to Inform the EPP); 
OIG Report, Attachment 28 (Complainant’s EPP Performance Activities 1-12 – Evidence by DuPage ROE); OIG 
Report, Attachment 31 (Complainant’s DuPage County Notice of Employee Separation). 
495 DuPage ROE Brief, OHA Dkt. No. 21-38-CP, at 3. 
496 Id. at 3 – 4. 
497 Id. at 4 – 5. 
498 Compl. Brief, OHA Dkt. No. 21-38-CP, at 4; Compl. Suppl. Brief, OHA Dkt. No. 23-11-CP, at 1; Compl. Reply 
Brief, OHA Dkt. No. 23-11-CP, at 1. 
499 Compl. Suppl. Brief, OHA Dkt. No. 23-11-CP, at 2 and 6. 
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performance, but was actually terminated because he was unafraid of standing up to supervisors 
and to guarantee that he would not be there in the future to identify and resist further violations of 
the Uniform Guidance.500  He describes himself as a seasoned professional, a conscientious 
member of the grant leadership team, and a problem solver who made numerous contributions to 
the improvement of grant operations at DuPage ROE and tried to meet grant project goals when 
initial plans proved untenable, and was fired, not for poor work performance, but in retaliation for 
his attempts to stop Hunt and Haller’s violations of the Uniform Guidance, which violations 
included falsified contracts and invoices.501 

 
Complainant advances multiple other arguments.  He contends that he was uncertain about 

who his supervisor was throughout his tenure as a consultant and then an employee at DuPage 
ROE and so had to make political calculations when maneuvering between three supervisors.  
Ruscitti hired him to work as a consultant from October through December 2017 on oversight of 
the grant just awarded to DuPage ROE.502  In January 2018, DuPage ROE hired him for a regular 
grant-funded  job, in which he says his mission was to ensure that the grant staff would not violate 
grant regulations or rules, and if he found areas of special risk or violation, he was to report them 
to Ruscitti.503  Ruscitti was the Regional District Superintendent who had sought him out for full-
time employment on the grant.  But Haller and  Hunt were co-directors of the grant project and 
both assigned him tasks, although Haller was employed by DuPage ROE and Hunt by ISU.   
 
 

Complainant argues that changes to his job responsibilities were designed to result in his 
termination.  He asserts that he was hired for his grant management/financial oversight experience, 
but as his job responsibilities were modified, he was tasked with data infrastructure work, in which 
field he did not have acknowledge, experience, or professional connections and in which job 
assignment he was intentionally placed to ensure his failure.504  
 

Complainant alleges that documentary evidence used to support the performance measures 
was contrived to depict him as incompetent and the poor performance described therein was not 
rightly attributed to him.505  As to DuPage ROE’s depiction of him as incompetent,  Complainant 
asserts that DuPage ROE would not have reached out to and hired him on a permanent basis if he 
were incompetent.  Before joining DuPage ROE as a consultant,  he was the Director of the 
Competitive Grants Unit for CPS and had experience in federal education grant submissions and 
the administration of grant projects in the post-award phase.506  As to work wrongly attributed to 
him, Complainant points to a delay in contract execution attributed to him but that was the fault of 
a different employee.507 Complainant also points to DuPage ROE’s distortion of advice from the 
Department regarding commingling between the EIR and SEED Grants where DuPage ROE 
proffered an incomplete e-mail as proof of the Department’s approval of the use of EIR Grant 

 
500 Comp. Brief, OHA Dkt. No. 21-38-CP, at 5; Compl. Suppl. Brief, OHA Dkt. No. 23-11-CP, at 1-2, 10. 
501 Compl. Brief, OHA Dkt. No. 21-38-CP, at 4; Compl. Suppl. Brief, OHA Dkt. No. 23-11-CP, at 3-6, 10; Compl. 
Reply Brief, OHA Dkt. No. 23-11-CP, at 2, 3-5. 
502 Compl. Brief, OHA Dkt. No. 21-38-CP, at 3. 
503 Id. 
504 Compl. Brief, OHA Dkt. No. 21-38-CP, at 7; Compl. Suppl. Brief, OHA Dkt. No. 23-11-CP, at 1-2. 
505 Compl. Suppl. Brief, OHA Dkt. No. 23-11-CP, at 5-6. 
506 Compl. Brief, OHA Dkt. No. 21-38-CP, at 3. 
507 Compl. Suppl. Brief, OHA Dkt. No. 23-11-CP, at 5-6. 
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funds to pay SEED Grant bills, omitting the final line of the Department’s e-mail that instructed 
“continue to clearly document and delineate how these expenses are (sic) be applied to each 
respective grant so that the funding streams remain distinct.”508 

 
 Complainant  asserts that during the EPP period there were no regular performance check-

ins or evaluations between Haller or Ruscitti and himself as there should have been, that he had 
less,  not more, interaction with his supervisors during the EPP period, and argues that Haller and 
Ruscitti set him up to fail by isolating him.509 Complainant asserts that Haller and Hunt refused to 
engage with him throughout the Summer of 2019 regarding his deliverables under the EPP, in 
violation of DuPage Policy, and a departure from how EPPs are supposed to work.510 
 

Complainant also asserts that DuPage ROE mischaracterized his work in the evaluation, 
that the outcomes were selective, exaggerated, and presented entirely out of context, and did not 
allow him an opportunity to respond.511 Specifically,  Complainant asserts that the only evidence 
of his poor performance for “use of technology” was the PAR, that he did not submit poor written 
meeting notes as stated in the evaluation, and that the contract cited was only in draft form.512  He 
asserts that he met every objective of the EPP aside from those that were taken away from him or 
those which Haller and Hunt blocked him from doing.513   
    

 Finally, Complainant asserts that he was not notified in advance that the purpose of the 
September 30, 2019 meeting was to appraise his performance so he was unprepared to defend 
himself, he was not given an opportunity to review the emails and memos cited in support of the 
performance ratings, and he was provided no opportunity to offer contrary evidence, even though 
it was DuPage ROE’s practice to provide employees who received final performance appraisals 
with an opportunity to respond.514  Complainant asserts that if he had been provided an opportunity 
to offer contrary evidence he would have provided evidence of his drafting of the DuPage Grant 
Internal Controls Manual, his weekly organization of grant staff meetings, and the strategy he 
developed to raise awareness about the principal grant project.515 
 

Although  Complainant makes arguments specifically responsive to the OIG findings and 
to the performance review, he also asserts that upon his termination he was no longer able to access 
e-mails that would support his assertions and that OIG did not seek such e-mails, but, instead, 
accepted only those e-mails offered by DuPage ROE witnesses.516    

 
508 Compl. Suppl. Brief, OHA Dkt. No. 23-11-CP, at 6, citing to OIG Report, Attachment 3 to Attachment 5,  
(Interview Report of Hunt); Compl. Reply Brief, OHA Dkt. No. 23-11-CP, at 6. 
509 Compl. Suppl. Brief, OHA Dkt. No. 23-11-CP, at 5; Compl. Reply Brief, OHA Dkt. No. 23-11-CP, at 6; Compl. 
Brief, OHA Dkt. No. 21-38-CP, at 8; Compl. Exh. C-14 at 2-3, Docket Entry No. 27, OHA Dkt. No. 21-38-CP. 
510 Compl. Brief, OHA Dkt. No. 21-38-CP, at 8; Compl. Exh. C-14, at 2-3, Docket Entry No. 27, OHA Dkt. No. 21-
38-CP. 
511 Compl. Suppl. Brief, OHA Dkt. No. 23-11-CP, at 6. 
512 Compl. Brief, OHA Dkt. No. 21-38-CP, at 8.  
513 Id. 
514 Compl. Suppl. Brief, OHA Dkt. No. 23-11-CP, at 7; Compl. Exh. C-14 at 2-3, Docket Entry No. 27, OHA Dkt. 
No. 21-38-CP. 
515 Compl. Suppl. Brief, OHA Dkt. No. 23-11-CP, at 7; OIG Report, Attachment 1 to Attachment 2 (Interview Report 
of Complainant) at 14 and 18. 
516 Compl. Brief, OHA Dkt. No. 21-38-CP, at 6 and 8; Compl. Reply Brief, OHA Dkt. No. 23-11-CP, at 6. 
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Complainant also argues that the OIG did not connect the dots in the evidence, that 

everything he submitted to the OIG was not included in the OIG Report but that the OIG accepted 
DuPage ROE’s representations at face value and did not compare documents he submitted to those 
provided by DuPage ROE’s witnesses.517    

 
In short, Complainant argues that DuPage ROE has not shown and cannot show by clear 

and convincing evidence that he was fired for good cause and not, at least in part, because of his 
whistleblowing.  In support of this argument, Complainant asserts that there is no evidence to show 
how he was performing or how his supervisors were communicating with him, and that the 
evidence submitted by DuPage ROE in support of the performance review inaccurately attributes 
errors to  him.518 
 

The evidence 

 
The DuPage County Employee Policy Manual provides that employees who fail to obtain 

and maintain satisfactory productivity and quality of work performance may be subjected to 
disciplinary action, including termination.519 

 
Information on past disciplinary measures taken by DuPage Roe provided to the OIG listed 

10 disciplinary measures taken against employees, four of which were written reprimands, three 
of which were verbal reprimands, one of which was a verbal warning, one of which was a 
suspension, and one of which was a written reprimand and issuance of a Personnel Action 
Report.520   
 

The evidence shows that Haller and Hunt communicated with  Complainant during the 
EPP period, both during meetings and after meetings, sometimes reiterating what had been said 
at meetings.521 
 

Haller prepared a memo dated April 12, 2019 titled “Performance Issues with Albert 
Complainant since Meeting at DuPage ROE on 3/14/19,” which she sent to Ruscitti.522   One of 
the performance issues listed in the memo was Complainant’s failure to submit invoices for the 
period October 2018 through March 2019 to ISU for payment immediately upon execution of an 
amended contract related to the SEED subaward for DuPage ROE.523  Complainant claimed to 
have sent the invoices by e-mail to ISU, but ISU did not receive them, which may have been 
attributable to his attachment being too large to transmit. Complainant did not follow-up to ensure 
ISU had received the e-mail.  Ultimately the invoices were not provided to ISU until April 2019.  
In the meantime,  Dotson issued a stop payment order on reimbursements to partners and Ruscitti 

 
517 Compl. Brief, OHA Dkt. No. 21-38-CP, at 6. 
518 Compl. Reply Brief, OHA Dkt. No. 23-11-CP, at 2-7. 
519 OIG Report, Attachment 19 (DuPage ROE 2018 Personnel Handbook) at 6. 
520 OIG Report, Attachment 15 (DuPage ROE’s Supplemental Response – July 9, 2021). 
521 OIG Report, Attachments 8 and 10 to Attachment 3 (Interview Report of Haller). 
522 OIG Report, Attachment 3 (Interview Report of Haller) at 15; OIG Report, Attachment 6 to Attachment 3 
(Interview Report of Haller). 
523 OIG Report, Attachment 3 (Interview Report of Haller) at 15. 
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issued a letter to grant partners indicating the hold up on payments was the result of issues at 
ISU.524    

 
Record evidence shows that Haller informed  Complainant in advance that the purpose of 

the September 30, 2019 meeting was to conduct a performance review.525  The September 30th 
meeting was scheduled by Haller, by e-mail sent to  Complainant on September 24, 2019, at 
Ruscitti’s request.526  In her e-mail to Complainant, Haller stated, “As project year 2 of the LEAD 
Projects draws to a close it is time to conduct performance reviews for each of the grant-funded 
positions.”527   

 
Haller requested that Robey handle Complainant’s performance evaluation meeting. In 

response to Haller’s request,  Robey replied that based on documents Haller had provided that it 
appeared  Complainant had not met goals, but that he would not be a good judge of  Complainant’s 
performance as he had very limited knowledge regarding  Complainant’s performance and rarely 
had contact with him.528 Robey told OIG investigators that he had no direct knowledge of  
Complainant’s work performance either before or after he was placed on the EPP.529 Robey also 
told OIG investigators that he thought that  Complainant did not appear to have a thorough 
understanding of his work and performance expectations based on his observations of 
Complainant’s behavior and facial expressions when in the office and conversations he overhead 
between  Complainant and others.530  Robey asked Haller, among other things, what supports  
Complainant had received.531  In that same e-mail, he also responded to Haller that he believed the 
team had already decided to terminate Complainant pending attorney approval.532 
 

In preparation for the September 30th meeting, Haller prepared an EPP review with ratings 
that showed an overall performance rating of “Does Not Meet Expectations,” documents in support 
of the EPP ratings of “Does Not Meet Expectations,” and a script for  Robey to use at the 
meeting.533  The script included a review of the EPP ratings and evidence in support of the ratings 
and concluded, under “Next Steps,” with “Termination?”534   
 

On September 26, 2019, after reviewing the documents from Haller,  Robey replied to 
Haller, with a copy to Ruscitti, that his “suggestion is that we need to give Albert an opportunity 
to respond to your comments.  I would remove the statement about termination.  If he has no 

 
524 Id. at 15-16; OIG Report, Attachment 7 to Attachment 3 (Interview Report of Haller). 
525 OIG Report, Attachment 27 (DuPage ROE Internal Emails - Haller to HR); OIG Report, Attachment 23 (DuPage 
ROE Internal Emails – Scheduling Complainant’s PA Meeting) at (unnumbered) 4.  
526 OIG Report, Attachment 27 (DuPage ROE Internal Emails – Haller to HR); OIG Report, Attachment 23 (DuPage 
ROE Internal Emails – Scheduling Complainant’s PA Meeting) at (unnumbered) 2 and 4. 
527 OIG Report, Attachment 23 (DuPage ROE Internal Emails – Scheduling Complainant’s PA Meeting) at 
(unnumbered) 4. 
528 OIG Report, Attachment 3 (Interview Report of Haller) at 18-19; OIG Report, Attachment 27 (DuPage ROE 
Internal Emails – Haller to HR). 
529 OIG Report, Attachment 8 (Interview Report of Robey) at 2. 
530 Id. 
531 OIG Report, Attachment 23 (DuPage ROE Internal Emails – Scheduling Complainant’s PA Meeting) at 
(unnumbered) 1. 
532 Id. at  (unnumbered) 5.  
533 Id. at (unnumbered) 5 - 11.  
534 Id. at (unnumbered) 11.  
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response, we can move for termination later in the week.  If he does, we need to see what he has.  
Just rate him unsatisfactory and we will see what he says.”535  When interviewed by OIG 
investigators,  Robey did not know if  Complainant was provided an opportunity to respond to the 
Performance Appraisal or whether he did respond to it.536   
 

Record evidence shows that Haller and Robey met with Complainant on September 30, 
2019,  for a performance review meeting, at which the Performance Appraisal was discussed and 
signed.537 The Performance Appraisal was aligned to the EPP and assessed  Complainant’s 
performance  of the goals, activities, and performance expectations listed in the EPP as of 
September 30, 2019.538 The appraisal was completed by Haller and Robey.539 Hunt did not 
participate in completing the appraisal but was a part of monitoring the EPP.540 The appraisal 
assessed the five performance goals, 12 corresponding activities that included deliverables, and 
seven general performance expectations established in the EPP.  Haller and Robey rated  
Complainant as follows541: 
 

 
Goal, Activity, or Performance 
Expectation 

Rating 

Goal:  Align time and effort 
appropriately to funding sources 

Unable to score –  Complainant not 
compliant with required reporting on 
weekly activities 

Goal: complete all tasks assigned Does Not Meet Expectations 
Goal: consistently provide accurate 
financial records and data spreadsheets 

Does Not Meet Expectations 

Goal: represents DuPage ROE and the 
LEAD projects with professionalism 
and adds value to the projects and 
partnering ROEs 

Does Not Meet Expectations 

Goal: collaborates in problem-solving 
and decision-making when appropriate 
and request by Reg. Supt. And/or 
Project Directors 

Does Not Meet Expectations 

Activity #1: Create and execute four 
plans for ROE development support 

Does Not Meet Expectations 

Activity #2:  Establish and maintain a 
formalized communication plan 

Does Not Meet Expectations 

Activity #3: Participate in discussions 
with partners every other month 

Does Not Meet Expectations 

 
535 Id. at (unnumbered) 10.  
536 OIG Report Attachment 8 (Interview Report of Robey) at 6. 
537 OIG Report at 6; OIG Report, Attachment 29 (Notes from Complainant’s PA Meeting-9/30/19); OIG Report, 
Attachment 3 (Interview Report of Haller) at 18–19. 
538 OIG Report, Attachment 22 (Final Performance Appraisal Aligned with EPP – Provided by Complainant). 
539 OIG Report at 12; OIG Report, Attachment 3 (Interview Report of Haller) at 18 - 19. 
540 OIG Report, Attachment 5 (Interview Report of Hunt) at 9. 
541 OIG Report, Attachment 22 (Final Performance Appraisal Aligned with EPP – Provided by Complainant).  
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Activity #4:  Actively participate in 
every other week LEAD staff meetings 

Somewhat Meets Expectations 

Activity #5:  Actively participate in 
every other week LEAD Project 
progress webinars or summaries 

Somewhat Meets Expectations 

Activity #6:  Collaborate with Project 
Director and IARSS on survey 
enhancements  

Does Not Meet Expectations 

Activity #7: Review all EIR invoices for 
alignment to approved budget, ensure 
they include allowable costs and are 
properly documented 

Does Not Meet Expectations 

Activity #8:  Communicate regularly 
with staff from grant partners 

Does Not Meet Expectations 

Activity #9:  Keep project leaders 
informed of on-going communication 

Does Not Meet Expectations 

Activity #10:  Participate in other 
meetings as needed and determined by 
Regional Superintendent and/or Project 
Directors 

Somewhat Meets Expectations 

Activity #11:  Completion of other 
project tasks as requested by Regional 
Superintendent, Finance Director, or 
Project Directors 

Does Not Meet Expectations 

Activity #12:  Each Monday, send an e-
mail to the Project Directors that 
provides a list of work tasks 
accomplished in previous week, identify 
work still outstanding, and list tasks 
anticipated for current week 

Does Not Meet Expectations 

Expectation: Organize electronic files Unable to score –  Complainant has not 
provided evidence this has been 
completed 

Expectation:  Follow through on tasks 
assigned or promised 

Does Not Meet Expectations 

Expectation: Respond in timely and 
professional matter to requested 
communications 

Does Not Meet Expectations 

Expectation:  Demonstrate strong 
attention to detail 

Does Not Meet Expectations 

Expectation:  Effectively use technology Does Not Meet Expectations 
Expectation:  Thoroughly proofread all 
communications 

Unable to score – Despite being directed 
to do so,  Complainant does not 
routinely cc Directors on 
communication with partners. 
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Expectation:  Effectively collaborate 
with Reg. Supt., Finance Director, 
Project Directors, and Regional 
Coordinators 

Does Not Meet Expectations 

 
        Each rating for the activities and performance expectations included an explanation for 
the rating.542   
 

For Activity #1, the record contains e-mails with reminders and explanations  sent to  
Complainant, between April 24, 2019 and September 20, 2019, about deliverables and deadlines 
for a boilerplate proposal for each ROE.543   

 
For Activity #3, the record contains e-mails to  Complainant concerning errors with 

financial reporting and review.544   
 
For Activity #4, the record contains e-mails with  Complainant concerning attempts to 

gather information for a chart he was to develop.545  
 
 For Activity #5, the record contains documents reflecting problems with meeting minutes 

drafted by  Complainant.546  
 
For Activity #7, the record contains a summary of a delay in invoicing ISU and e-mails 

concerning financial error.547   
 
For Activity #8, the record contains evidence of information from ROEs that conflicted 

with what  Complainant reported.548   
 
For Activity #9, the record contains summaries of discussions with  Complainant 

concerning work he was performing.   
 
For Activity #10, the record contains listings of deliverables to be produced by  

Complainant, together with deadlines, and the results.549    
 
For Activity #11, the record contains drafts written by  Complainant, with commentary and 

edits, which drafts were described as of “poor quality” and indicated he had ignored feedback.550   
 
For Activity #12, the record contains e-mail reminders sent to  Complainant regarding 

 
542 Id. 
543 OIG Report, Attachment 28 (Complainant’s EPP Performance Activities 1-12 – Evidence by DuPage ROE).  
544 Id. 
545 Id. 
546 Id. 
547 Id. 
548 Id. 
549 Id. 
550 Id. 
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weekly activity reports.551 
 
DuPage ROE did not provide  Complainant with either the Performance Appraisal or the 

emails and memoranda cited in the Performance Appraisal before the meeting.552   
 

The Performance Appraisal did not mention work that  Complainant had performed; it did 
not mention that Complainant had drafted the DuPage Internal Controls Manual, organized weekly 
grant staff meetings, or developed a strategy to raise awareness about the principal grant project.553 
 

At the meeting,  Complainant was allowed an opportunity to respond, but did not do so as 
he did not feel prepared to address the Performance Appraisal. 554   Robey asked Complainant if 
he had any countering information he wanted to submit for a rebuttal to the EPP ratings.555  
Complainant did not say much at the meeting.556  Robey suggested to Complainant that he could 
resign or would otherwise be terminated from his position and gave Complainant until the end of 
the week to make that decision.557   

 

DuPage ROE did not provide Complainant with an opportunity to respond to the 
Performance Appraisal following the meeting, although DuPage ROE employee Robey had 
assumed that DuPage ROE would have given  Complainant an opportunity to respond. 558  
 

Immediately after the meeting, Complainant asked  Robey and Haller whether it would be 
better to resign or be terminated.559  Again later that week, when Haller reached out to Complainant 
to collect his assigned office equipment and supplies,  Complainant asked Haller whether it would 
be better to resign or be terminated and also asked whether they could talk about his performance 
issues.560  Haller responded that she was not at liberty to have those discussions.561 
 

When Complainant did not resign, DuPage ROE fired him and his last day at work was on 
October 4, 2019.562  In its Notice of Employee Separation, DuPage ROE stated that it separated  
Complainant from employment on October 4, 2019 because “(h)e was rated unsatisfactory with 
no defense given for lack of performance.”563  Ruscitti signed the Notice of Employee 
Separation.564 At the LEAD Grants Coordinator Call on October 7, 2019, Haller announced that  

 
551 Id. 
552 Compl. Brief, OHA Dkt. No. 21-38-CP, at 9. 
553 OIG Report, Attachment 22 (Final Performance Appraisal Aligned with EPP – Provided by Complainant). 
554 Compl. Brief, OHA Dkt. No. 21-38-CP, at 9. 
555 OIG Report, Attachment 3 (Interview Report of Haller) at 19. 
556 Id. 
557 Id. 
558 Compl. Brief, OHA Dkt. No. 21-38-CP, at 9; OIG Report, Attachment 3 (Interview Report of Haller) at 19; OIG 
Report, Attachment 8 (Interview Report of Robey) at 6. 
559 OIG Report, Attachment 3 (Interview Report of Haller) at 19. 
560 Id. 
561 Id. 
562 Id.; Compl. Brief, OHA Dkt. No. 21-38-CP, at 10. 
563 OIG Report, Attachment 31 (Complainant’s DuPage County Notice of Employee Separation). 
564 Id. 
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Complainant had left the project and that his last day was Friday.565 
 

Haller expressed surprise that the EPP process did not work to help  Complainant perform 
in his position.566  
       

 
Analysis  
 
Initial Burden 

Having established that he was an employee of a Department grantee, that he made two 
protected disclosures, and that DuPage ROE’s termination of his employment was a personnel 
action squarely within the prohibited personnel actions specified in the NDAA,567 Complainant 
now must demonstrate that his protected disclosures were a contributing factor in the personnel 
action taken against him in order to satisfy his burden of proof. 568   

 
There is no direct evidence to support Complainant’s contention that his protected 

disclosures were a contributing factor in his termination and so he relies on circumstantial 
evidence, namely that Page ROE decisionmakers had knowledge of his disclosures before his 
employment was terminated and that his termination was predicated on unsuccessful completion 
of the EPP, which he contends was put in place in reprisal for his disclosures.   

 
Because I have found that the evidence does not support a finding that the EPP was an act 

of retaliation and its unsuccessful completion served as the basis for Complainant’s termination, 
placement of Complainant on the EPP, without more, cannot transitively extend causation to his 
termination and, therefore, the “timing” prong of the “knowledge/timing” test is not satisfied vis-
à-vis  retaliatory placement of him on the EPP. 
 

However, the OIG’s finding that Complainant’s disclosures may have been a contributing 
factor to his termination is supported, in part, by record evidence.  The first disclosure occurred in 
April 2018, approximately 18 months before Complainant was terminated, and, therefore,  was too 
remote in time to infer causation.569  However, Complainant’s second disclosure was made 
sufficiently close in time, in February 2019, within approximately eight months of the termination 
action and within the same evaluation period, and, therefore, establishes sufficient temporal 
proximity to meet the timing test.570   

 
565 OIG Report, Attachment 5 (Interview Report of Hunt) at 9; OIG Report, Attachment 11 to Attachment 5 (Interview 
Report of Hunt). 
566 OIG Report at 10; OIG Report, Attachment 3 (Interview Report of Haller) at 17. 
567 41 U.S.C. § 4712(a)(1). 
568 41 U.S.C. § 4712(c)(6) (adopting the burdens of proof of 5 U.S.C. § 1221(e); DuPage Regional Office of 
Education v. U.S. Dep’t of Educ., 58 F. 4th at 350-351. 
569 See Kewley v. Dep’t of Health and Human Servs., 153 F.3d at 1363 (noting that in S. Rep. No. 100-413 (1988), 
on enacting the Whistleblower Protection Act, Congress did not state a specific time period but suggested that an 
action taken within the same performance evaluation period  normally be considered a reasonable time and gave 
clear guidance to use the reasonable time standard liberally). 
570 See, e.g., Smith v. Dep’t of Agriculture, 64 M.S.P.R. at 65 (knowledge/timing test satisfied where personnel actions 
were taken less than 1 year after protected disclosures made); Woodworth v. Dep’t of Navy, 105 M.S.P.R. at 465 
(disclosure made just over eight months before agency’s personnel action was a contributing factor); Powers v. Dep’t 
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Turning to the “knowledge” prong of the “knowledge/timing” test,  record evidence shows 
that DuPage ROE decision makers responsible for  Complainant’s termination, Haller and Ruscitti, 
but not Robey, had knowledge of  Complainant’s second disclosure both before the EPP was 
implemented and before the termination action was taken.571  Complainant thus satisfied the 
“knowledge” prong of the test.   

Burden Shift to DuPage ROE 

However, application of the Carr factors to the evidence leads me to the same conclusion 
as the OIG made, that DuPage ROE  showed by clear and convincing evidence that it would have 
terminated  Complainant from employment regardless of any protected disclosures. 

DuPage ROE’s evidence in support of its termination of Complainant from its employment 
is strong.  The activities listed in the EPP were clear and succinct. Further, the evidence shows that 
the activities of the EPP were developed to play to Complainant’s strengths and to allow him the 
opportunity to improve his performance.  The evidence also shows that Haller provided feedback 
and guidance to Complainant during the EPP period. 

DuPage ROE’s evidence also shows, clearly and convincingly, with supporting 
documentation, much of it contemporaneously written, Complainant’s significant performance 
failures both before and during the EPP period. The performance failures addressed in the EPP 
were aligned to the goals, expectations, and activities of the EPP.  The performance failures 
included failing to develop boilerplate template language for ROE development proposals, failing 
to establish a formalized communication plan, failing to participate in discussions with partners 
every other month, failing to collaborate with the Project Director and IARSS on survey 
enhancements, failing to review all EIR invoices for their alignment to budget and ensure they 
included allowable costs and were properly documented, failing to communicate regularly with 
staff from grant partners, failing to keep project leaders informed of ongoing communications, 
failing to complete other project tasks as requested, and failing to send e-mails each Monday to 
Project Directors that provided his past week’s accomplished tasks  and list of tasks for current 
weeks. 

The existence and strength of any motive to retaliate on the part of the employer’s officials 
who were involved in the decision is weak.  Complainant’s protected disclosure was made a year 
and a half before he was terminated.  His disclosure involved one of his job functions, reviewing 
invoices to ensure their compliance with Uniform Guidance, the issue of which was resolved  to 
DuPage ROE’s satisfaction and with written approval from the Department. Although there may 
have been motivation based on fear of loss of grant funding and  animus on the part of Haller, the 
existence and strength of that motive was dissipated by the passage of time and the outcome of a 
resolution favorable to DuPage ROE.  

of Navy, 97 M.S.P.R. at 561 (disclosure was contributing factor to personnel action taken approximately nine months 
after disclosure made).  
571 OIG Report at 14.  
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 Finally, there is not any evidence that DuPage ROE has taken similar action against 
employees who are not whistleblowers but who are otherwise similarly situated.572   

 
 
DuPage ROE  showed by clear and convincing evidence that it would have terminated  

Complainant from employment regardless of any protected disclosures.  That evidence 
demonstrates  that DuPage ROE honestly believed that  Complainant’s performance was 
inadequate and that it terminated him based on that belief.   

 
Complainant raises a litany of objections in an effort to show that DuPage ROE did not 

show by clear and convincing evidence that it would have terminated him regardless of his 
protected disclosures.   

 
First, Complainant asserts that he is a seasoned professional, was a conscientious member 

of the grant leadership team, and a problem solver.  Those assertions, without more, do not address 
the list of specific, ongoing performance problems that DuPage ROE documented, but only offer 
a description of how Complainant viewed himself. 

 
Second, Complainant attributes his performance deficiencies to uncertainty about who his 

supervisor was.  Complainant’s professed uncertainty about who his supervisor is undercut by his 
stated understanding that he understood that he would be working under the supervision and 
management of Haller and Hunt as the grant directors/co-directors of the EIR and SEED Grants.573   
Nonetheless, the evidence shows that for a time there was confusion about who supervised  
Complainant and to whom he reported.  When Haller discovered this, she and Ruscitti agreed “to 
share supervisory duties over Complainant so that he could not play them off against one 
another.”574   Contrary to Complainant’s implication that the performance problems laid out in the 
EPP were attributable to  uncertainty about who his supervisor was, that uncertainty had been 
resolved prior to when the EPP was put into place and, indeed, clarification of roles, 
responsibilities, and accountabilities, including supervision, was in large part why the EPP was 
initiated in the first instance.575 

 
Third, Complainant asserts that he was destined to fail in the work assigned to him because 

he had no knowledge or experience in that field.  However, the evidence shows that Complainant’s 
duties were modified to assign him to this work based on experience he purported to have, 
including that listed on his resume.576 
 

Fourth, he asserts he could not fulfill his EPP because Hunt and Haller ceased normal 
communications with him, did not provide feedback, and did not schedule in person meetings 
during his EPP period.577  However, the OIG determined and the evidence shows that Haller and 

 
572 OIG Report, Attachment 15 (DuPage ROE’s Supplemental Response – July 9, 2021). 
573 OIG Report, Attachment 2 (Interview Report of Complainant) at 6.; Compl. Exh. C-14, OHA Docket Entry No. 
27, OHA Dkt. No. 21-38-CP 
574 OIG Report, Attachment 3 (Interview Report of Haller) at 17. 
575 Id. at 14-17. 
576 OIG Report, Attachment 3 (Interview Report of Haller) at 12;  OIG Report of Investigation, Attachment 2 
(Interview Report of Complainant) at 2. 
577 OIG Report at 10; OIG Report, Attachment 1 (Complainant’s Filed Complaint) at (unnumbered) 11;  OIG Report, 
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Hunt communicated with  Complainant during the EPP period, both during meetings and after 
meetings, sometimes reiterating what had been said at meetings.578  Haller and Hunt’s 
communications to Complainant during the EPP process included requests that he keep them 
updated so they could help him prioritize his tasks or get him support he needed.579 There is no 
evidence that shows  Complainant responded to their overtures.   

 
 
Fifth, Complainant generally disagrees with Haller’s assessment of his work. He asserts 

that Haller took actions that reduced his ability to meet some work objectives, namely by removing  
Gierman from  his supervision; by assigning him to take minutes in Grant Leadership meetings; 
by not receiving an agenda for the DuPage District Support Meeting from Haller but, instead from 
Ruscitti; and, by engaging in conversations with grant staff and stakeholders, which he suspected 
reduced their cooperation with his work.580  Record evidence shows that  Complainant maintained 
some EIR grant budget oversight duties, including assisting Gierman and Dotson with invoice 
processing and contract renewals.581 According to  Gierman, whom  Complainant supervised and 
worked with on a daily basis,  Complainant was responsible for reviewing and approving invoices 
from vendors and obtaining or writing vendor contracts.582 The evidence also shows that  Gierman 
was removed from  Complainant’s supervision because Complainant was usually not physically 
present at the office when she was and would go to Dotson with questions and because it was 
murky as to what Complainant was doing on a day-to-day basis and as to who was doing what 
between Complainant and Gierman.583 Complainant’s assignment to taking minutes, his not 
receiving an agenda from Haller, or Haller’s talking with grant staff and stakeholders do not 
establish that Haller impeded  his ability to meet the goals, perform the activities, or satisfy the 
Performance Expectations of the EPP.  Without more, the negative impact on satisfying the EPP 
that  Complainant attributes to these actions by Haller does not diminish DuPage ROE’s clear and 
convincing evidence that it would have terminated  Complainant from employment regardless of 
any protected disclosures.   

 
Next, Complainant specifically disagrees with the Performance Review’s ratings on the 

EPP’s five Goals.  He asserts that he submitted his daily activities for the entirety of his two year 
tenure at DuPage ROE.584  He asserts that he “completed all the tasks that he possibly could given 
the resources and authority” he had and that he could not complete other tasks because Haller and 
Hunt were slow to respond or did not communicate with him.585  He asserts that he could not 
provide accurate financial records and data spreadsheets because this task was taken away from 
him early on in the EPP period and given to Gierman.586 He asserts that his communications were 
professional and clearly written and that he added value to the projects and partnering ROEs by 

 
Attachment 2 (Interview Report of Complainant) at 14.   
578 OIG Report, Attachments 8 and 10 to Attachment 3 (Interview Report of Haller); OIG Report, Attachment 28 
(Complainant’s EPP Performance Activities 1-12-Evidence by DuPage ROE). 
579 OIG Report at 10;  OIG Report, Attachment 6 to Attachment 3 (Interview Report of Haller); OIG Report, 
Attachment 28 (Complainant’s EPP Performance Activities 1-12- Evidence by DuPage ROE). 
580 Compl. Exh. C-14 at 3-4, OHA Docket Entry No. 27, OHA Dkt. No. 21-38-CP. 
581 OIG Report, Attachment 3 (Interview Report of Haller) at 13. 
582 OIG Report, Attachment 7 (Interview Report of Gierman) at 2-3. 
583 OIG Report, Attachment 3 (Interview Report of Haller) at 6 and 13. 
584 Compl. Exh. C-14 at 5-6, OHA Docket Entry No. 27, OHA Dkt. 21-38-CP. 
585 Id. at 6-7. 
586 Id. at 7. 
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demonstrating that pursuing foundation grants could not constitute a significant component of 
ROEs’ development strategy.587 Finally, he asserts that he collaborated in problem-solving and 
decision-making with Ruscitti by consulting with her concerning Haller’s attempts to circumvent 
internal controls and by drafting an Internal Controls document and with Haller and Hunt by 
responding to all their requests.588  Here, too, Complainant’s assertions regarding his inability to 
meet EPP Goals is not borne out by the evidence and, to a great extent, do not focus on the 12 
Activities aligned to the Goals in the EPP, which are discussed next. 

 
Next are Complainant’s specific disagreements with the Performance Review’s ratings on 

the EPP’s 12 Activities:   
 
For Activity #1, “Create and execute four plans for ROE development support,”  

Complainant asserts that he was unable to train the four ROE Grant Coordinators in grant 
development as planned because the plan became untenable because there were no grants available 
for the targeted project  and he also was unable to complete boilerplate language for use in requests 
for proposals because no standard descriptive data on the ROEs was available.589  Evidence 
provided by DuPage ROE shows Haller sent numerous e-mails with reminders and explanations 
to Complainant, between April 24, 2019 and September 20, 2019, about deliverables and deadlines 
for a boilerplate proposal for each ROE.590  Included in the e-mails were reminders to  Complainant 
on completing the boilerplate language to use in requests for proposals, suggestions and directions 
on how to work with the ROE grant coordinators on grant development, and also suggestions on 
alternative avenues to pursue for grants for the targeted project.591 It was made clear to  
Complainant that he could leave some items blank in boilerplate templates, but he insisted on 
collecting all data available for the districts.592 Additionally, information was provided to  
Complainant on how he could access the appropriate system and search for the data he was 
seeking, but he did not do so.593 Relatedly,  Complainant admittedly made  slow progress on data 
infrastructure and development work, which he attributed to the social aspects of how he needed 
to communicate and work with stakeholders.594   Complainant asserts that his attempts to express 
inherent difficulties in completing this work went unheard and opines that neither Haller nor Hunt 
understood this aspect of his work because they are academics.595 The evidence does not support  
Complainant’s contention that he could not complete the Activity or produce  the deliverables as 
directed by Haller. Instead, Complainant’s assertions demonstrate that he decided not to complete 
the Activity because he had formed an opinion that grant funding for the ROEs was not viable.   

 
For Activity #2, “Establish and maintain a formalized communication plan,”  Complainant 

asserts that dates of meeting with ROEs were changed at the request of ROE coordinators.596   
 

587 Id. 
588 Id. at 7-8. 
589 Compl. Exh. C-14 at 8, OHA Docket Entry No. 27, OHA Dkt. No. 21-38-CP. 
590 OIG Report, Attachment 28 (Complainant’s EPP Performance Activities 1-12 – Evidence by DuPage ROE) 
Activity # 1.  
591 OIG Report, Attachment 28 (Complainant’s EPP Performance Activities 1-12 – Evidence by DuPage ROE)                                                
Activity # 1. 
592 OIG Report, Attachment 3 (Interview Report of Haller) at 17. 
593 Id. 
594 OIG Report, Attachment 2 (Interview Report of Complainant) at 14. 
595 Id.; Comp. Reply Brief, OHA Dkt. No. 23-11-CP, at 6. 
596 Compl. Exh. C-14 at 8-9, OHA Docket Entry No. 27, OHA Dkt. No. 21-38-CP. 
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Complainant’s assertion is not responsive to the requirement to establish and maintain a formalized 
communication plan, but merely addresses why a possible activity under such a plan may not have 
been executed. 

 
For Activity #3, “Participate in discussions with partners every other month,”  Complainant 

asserts that he has no idea of what  Haller means by erroneous information and that he was not a 
participant in any financial calls.597   Complainant’s assertion is not responsive to the “Participate 
in discussions with partners every other month” requirement of Activity #3, but, instead, speaks to 
an e-mail colloquy concerning a statement about SBA Reports that he made at a meeting.598  
Evidence provided by DuPage ROE shows that as of April 11, 2019,  Complainant had missed 
three check-in calls and supports DuPage ROE’s “Does Not Meet Expectations” rating for this 
Activity.599   

 
For Activity #4, “Actively participate in every other week LEAD staff meetings,”  

Complainant asserts that his work was usually last on the agenda and often not reached or raced 
through without him receiving adequate guidance.600  Evidence provided by DuPage ROE shows 
that Complainant’s participation included stating that he was working on things, such as 
developing a list of sources of funding.601 

 
For Activity #5, “Actively participate in every other week LEAD Project progress webinars 

or summaries,”  Complainant asserts he could not actively participate in meetings because he was 
assigned the role of notetaker and notes that his ability to follow a complex conversation and take 
notes is excellent.602  DuPage ROE’s evidence on this includes samples of  Complainant’s minutes 
of meetings, which it described as of poor quality, pointing to grammatical and punctuation errors, 
as well as meeting discussions that were omitted but should have been included in the minutes.603 

 
For Activity #6, “Collaborate with Project Director and IARRS on survey enhancements,”  

Complainant asserts that he is not a researcher, that this task was inappropriate and not in his job 
description and should have been assigned to others.604  Complainant does not address whether he 
communicated with  Haller at any time before the Performance Review about his inability to 
perform this activity or his view that the task was inappropriately assigned to him. Rather, the 
evidence shows  that when Complainant was assigned to this work he did not raise concerns or 
object to the reassignment, but indicated he was excited about the work.605 

 

 
597 Id. at 9. 
598 OIG Report, Attachment 28 (Complainant’s EPP Performance Activities 1-12 – Evidence by DuPage ROE), 
Activity #3. 
599 Id. 
600 Compl. Exh. C-14 at 9, OHA Docket Entry No. 27, OHA Dkt. No. 21-38-CP. 
601 OIG Report, Attachment 28 (Complainant’s EPP Performance Activities 1-12 – Evidence by DuPage ROE), 
Activity #4. 
602 Compl. Exh. C-14 at 9–10, OHA Docket Entry No. 27, OHA Dkt. No. 21-38-CP. 
603 OIG Report, Attachment 28 (Complainant’s EPP Performance Activities 1-12 – Evidence by DuPage ROE), 
Activity #5. 
604 Compl. Exh. C-14 at 10, OHA Docket Entry No. 27, OHA Dkt. No. 21-38-CP. 
605 OIG Report, Attachment 10 (Email Evidence of Complainant’s Excitement to Shift Duties); OIG Report, 
Attachment 3 (Interview Report of Haller) at 13. 
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For Activity #7, “Review all EIR invoices for alignment to approved budget, ensure they 
include allowable costs and are properly documented,” Complainant asserts that an incident 
occurred on April 12, 2019, before the EPP was executed on April 26, 2019; that financial 
responsibilities had been removed from his responsibilities, and that he did not have access to the 
e-mail referred to by Haller.606  However, the evidence provided by DuPage ROE shows that 
Haller instructed  Complainant to submit invoices for the period October 2018 through March 
2019 to ISU as soon an amended contract was executed, but that ISU did not receive the 
invoices.607 Complainant claimed to have sent them, but the e-mail he sent may not have been 
received due to the size of attachments and he did not follow-up to ensure ISU’s receipt of the 
invoices.608  Failure to send the invoices to ISU as soon as the amended contract was executed 
resulted in stop payments and delays in district schools not receiving their SEED grant school-
based allocations.609  The evidence provided by DuPage ROE also shows that  Complainant 
forwarded an invoice from ROE # 28, for the previous fiscal year, to Haller and Dotson on August 
27, 2019, asking that they let Gierman know if it was okay to process and okay from him to approve 
in SDS.610  Haller replied that the invoice was full of problems, including late submission without 
explanation and charges exceeding federal per diem rates.611 

 
For Activity #8, “Communicate regularly with staff from grant partners,”  Complainant 

asserts that he would have provided this information if he had been made aware that  Haller was 
writing the Performance Evaluation.612 Evidence provided by DuPage ROE shows that  
Complainant cancelled a number of meetings with staff from grant partners, did not follow-up on 
items discussed with staff from grant partners, and did not discuss topics pertinent to work he was 
responsible for and also responsible for reporting to Haller on with staff from grant partners.613  
The evidence also shows, contrary to Complainant’s assertion, that Complainant was informed 
about the purpose of the Performance Review meeting in advance of the meeting. 

 
For Activity #9, “Keep project leaders informed of on-going communication,”  

Complainant asserts that he e-mailed summaries of important meetings and phone calls with 
partners and also asserts that Haller and Hunt sent him verbatim transcripts of telephone 
conversations he had had, noting that their recording of conversations was in violation of state law, 
and also that he was not provided summaries of discussions cited by Haller.614  Evidence provided 
by DuPage ROE shows that  Complainant did not keep project leaders informed on an on-going 
basis.615 

 

 
606 Compl. Exh. C-14 at 10, OHA Docket Entry No. 27, OHA Dkt. No. 21-38-CP. 
607 OIG Report, Attachment 3 (Interview Report of Haller) at 15. 
608 OIG Report, Attachment 3 (Interview Report of Haller) at 15. 
609 OIG Report, Attachment 7 to Attachment 3 (Interview Report of Haller). 
610 OIG Report, Attachment 28 (Complainant’s EPP Performance Activities 1-12 – Evidence by DuPage ROE), 
Activity #7. 
611 Id. 
612 Compl. Exh. C-14 at 10, OHA Docket Entry No. 27, OHA Dkt. No. 21-38-CP. 
613 OIG Report, Attachment 28 (Complainant’s EPP Performance Activities 1-12 – Evidence by DuPage ROE), 
Activity #8. 
614 Compl. Exh. C-14 at 11, OHA Docket Entry No. 27, OHA Dkt. No. 21-38-CP. 
615 OIG Report, Attachment 28 (Complainant’s EPP Performance Activities 1-12 – Evidence by DuPage ROE), 
Activity #9. 
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For Activity #10, “Participate in other meetings as needed and determined by Regional 
Superintendent and/or Project Directors,”  Complainant asserts that “we (presumably he and 
Haller) were at loggerheads” because the development work could not proceed because there were 
not grants to apply for and Haller would not engage in creative strategy with him.616 Evidence 
provided by DuPage ROE shows that Haller sent suggestions to  Complainant on alternative 
avenues to pursue for grants for the targeted project and that there was work identified that should 
be done, such as developing narratives, data, and boilerplate language, while potential grants were 
being identified.617 

 
 For Activity #11, “Completion of other project tasks as requested by Regional 

Superintendent, Finance Director, or Project Directors,  Complainant asserts that the HUB concept 
was not workable and that the foundation application he developed was a mismatch for DuPage 
ROE’s needs.618  DuPage ROE’s evidence establishes that the Project Directors identified specific 
tasks to be completed, provided instructions for the tasks, gave deadlines for their completion, and 
that  Complainant did not complete the tasks as instructed.619 DuPage ROE’s evidence also shows  
that Haller sent suggestions to  Complainant on alternative avenues to pursue for grants for the 
targeted project and that there was work identified that could and should be done, such as 
developing narratives, data, and boilerplate language, while potential grants were being 
identified.620 

 
For Activity #12, “Each Monday, send an e-mail to the Project Directors that provides a 

list of work tasks accomplished in previous week, identify work still outstanding, and list tasks 
anticipated for current week,” Complainant asserts that  Haller did not allow him the flexibility 
and authority to do the work needed, that he was not provided with Hunt’s e-mail address, that he 
discussed his planned activities and accomplishments in every staff meeting, that there were some 
Mondays when he did not “submit bullet points,” and that when he did submit descriptions of 
planned work for the next week it was criticized.621   Complainant does not refute that he did not 
send e-mails each Monday to the Project Directors and the evidence shows that on May 31, 2019 
and again on July 11, 2019,  Haller sent e-mails to  Complainant saying that she had not received 
the expected Monday e-mails from Complainant for several weeks.622 

 
Additionally,  Complainant  specifically disagrees with the Performance Review’s ratings 

on the EPP’s seven Expectations, all of which are directly aligned to the 12 Activities and already 
addressed above.  For the first Expectation, “Organize electronic files,”  Complainant asserts that 
Haller did not ask to review his files before the Performance Review and that his files were given 
to DuPage  ROE when he left.623  For the second Expectation, “Follow through on tasks assigned 

 
616 Compl. Exh. C-14 at 11, OHA Docket Entry No. 27, OHA Dkt. No. 21-38-CP. 
617 OIG Report, Attachment 28 (Complainant’s EPP Performance Activities 1-12 – Evidence by DuPage ROE), 
Activity #1 and Activity #10. 
618 Compl. Exh. C-14 at 11, OHA Docket Entry No. 27, OHA Dkt. No. 21-38-CP. 
619 OIG Report, Attachment 28 (Complainant’s EPP Performance Activities 1-12 – Evidence by DuPage ROE), 
Activity #11.  
620 OIG Report, Attachment 28 (Complainant’s EPP Performance Activities 1-12 – Evidence by DuPage ROE) 
Activity #1 and Activity #10. 
621 Compl. Exh. C-14 at 11-12, OHA Docket Entry No. 27, OHA Dkt. No. 21-38-CP. 
622 OIG Report, Attachment 28 (Complainant’s EPP Performance Activities 1-12 – Evidence by DuPage ROE) 
Activity #12. 
623 Compl. Exh. C-14 at 12, OHA Docket Entry No. 27, OHA Dkt. No. 21-38-CP. 
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or promised,”  Complainant asserts that he responded to this elsewhere.624  For the third 
Expectation, “Respond in timely and professional manner to requested communications,”  
Complainant asserts  Haller and Hunt would not acknowledge the reality of his conclusion that 
funders do not want to fund leadership strengthening activities for school principals.625  For the 
fourth Expectation, “Demonstrate strong attention to detail,” Complainant asserts that he 
previously addressed this.626  For the fifth Expectation, “Effectively use technology,”  
Complainant asserts this has no merit because it is based on the PAR, which, too, was baseless.627  
For the sixth Expectation, “Thoroughly proofread all communications,” which was rated “unable 
to score- Despite being directed to do so,  Complainant does not routinely cc Directors on 
communications with partners,”  Complainant asserts that there were some instances that “it would 
have been inappropriate or damaging to copy the Co-Directors” because copying them would have 
brought unhelpful interference.628  For the seventh Expectation, “Effectively collaborate with Reg. 
Supt., Finance Director, Project Directors, and Regional Coordinators, Complainant asserts that 
he attempted to communicate with them at several points that attempting to find foundation grants 
for principal leadership was fruitless but they refused to discuss his proposal for a revised 
development plan.629   

 
 Most of Complainant’s arguments against the assessments of his performance  are the 

equivalent of disagreements with his supervisor’s assessments.  For example, Complainant did not 
draft boilerplate language for proposals under Activity #1 as instructed by Haller because he  had 
formed an opinion that grant funding for ROEs was not viable.  For Activity #10, he did not 
proceed with development work as instructed by Haller because he concluded that there were no 
grants to apply for and Haller would not engage in creative strategy with him.  For Activity #11, 
he did not complete specific tasks as instructed by Haller because he concluded that the underlying 
concept was not workable.   The evidence establishes that  Complainant did not perform work as 
instructed because he disagreed with his supervisor and now disagrees with his supervisor’s 
assessment about the work he did not perform. Complainant’s purported reasons for not 
performing work he was instructed to do, over and over, do not undercut DuPage ROE’s clear and 
convincing evidence of Complainant’s performance deficiencies and do not establish pretext on 
the part of DuPage ROE.630  Moreover, Complainant’s belief that he was performing his job 
adequately is not relevant to the question of whether DuPage ROE believed it had a legitimate, 
non-retaliatory basis to terminate him.631 
 

Other arguments advanced by Complainant over poor assessments of his performance also 
amount to “that was not my responsibility,”  “that was a responsibility taken away from me,”  or 
“I was blocked from carrying out that responsibility.” Complainant points to financial 
responsibilities set out in the EPP, asserting that he had been removed from those responsibilities 

 
624 Id. 
625 Id. 
626 Id. 
627 Id.; Compl. Exh. C-1, OHA Docket Entry No. 27, OHA Dkt. No. 21-38-CP. 
628 Compl. Exh. C-14 at 12, OHA Docket Entry No. 27, OHA Dkt. No. 21-38-CP. 
629 Id. 
630 See Lauth v. Covance, Inc., 863 F. 3d 708, 715 (7th Cir. 2017) (affirming summary judgement where plaintiff 
merely contended “that he did not have the communication issues that his supervisors saw as problematic” but did not 
offer any other evidence that employer’s concerns were pretextual). 
631 See Lauth v. Covance, Inc., 863 F.3d at 715-716. 
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or, at best, those responsibilities were unclear to him and other staff, and that Gierman had been 
removed from his supervision. But, record evidence shows that  Complainant maintained some 
EIR grant budget oversight duties, including assisting Gierman and Dotson with invoice 
processing and contract renewals.632  The evidence also shows that  Gierman was removed from 
Complainant’s supervision because he was usually not physically present at the office when she 
was and would go to Dotson with questions and because it was murky as to what Complainant was 
doing on a day-to-day basis and as to who was doing what between Complainant and Gierman.633 

With respect to Complainant’s complaints about the procedures DuPage ROE followed in 
terminating him, Complainant asserts that DuPage ROE did not inform him in advance of the 
purpose of the September 30th meeting, suggesting that he was blindsided and unable to prepare 
for the meeting.  Contrary to  Complainant’s assertion, record evidence shows that Haller informed  
Complainant in advance, on September 24, 2019, by e-mail, that the purpose of the September 30, 
2019 meeting was to conduct a performance review.634  Otherwise, the procedural irregularities 
that Complainant points to do not show that the performance appraisal was an act of retaliation or 
serve to refute DuPage ROE’s evidence of his poor performance and reason for terminating him. 

Complainant also asserts that had he been allowed an opportunity to respond to the 
Performance Appraisal, he would have pointed out he had drafted the DuPage Internal Controls 
Manual, organized weekly grant staff meetings, and developed a strategy to raise awareness about 
the principal grant project, all work he performed but that was not mentioned in his Performance 
Appraisal.635  But that work was not among the responsibilities covered by the EPP and would not 
have refuted DuPage ROE’s clear and convincing evidence that it would have terminated him 
regardless of his disclosures. 

Finally, Complainant asserts that upon his termination he was no longer able to access e-
mails that would support his assertions and that OIG did not seek such e-mails, but, instead, 
accepted only those e-mails offered by DuPage ROE witnesses.636  Complainant does not state 
which of his assertions those e-mails would have supported or what the emails he could not access 
would have shown, but only implies they might have countered some of DuPage ROE’s evidence. 
Nor does Complainant’s assertion that the OIG Report did not include  all documents he submitted 
serve to call into question the OIG’s findings as Complainant has not explained what was missing 
but only stated, without more, that he lacked the time and resources to supply these exhibits at the 
next stage in the process.637  

There is evidence that  shows that  Complainant and others at DuPage ROE characterized 

632 OIG Report, Attachment 3 (Interview Report of Haller) at 13. 
633 Id. at 6 and 13. 
634 OIG Report, Attachment 27 (DuPage ROE Internal Emails – Haller to HR); OIG Report, Attachment; OIG Report, 
Attachment 23 (DuPage ROE Internal Emails – Scheduling Complainant’s PA Meeting) at (unnumbered) 4. 
635 Compl. Suppl. Brief, OHA Dkt. No. 23-11-CP, at 7; OIG Report, Attachment 22 (Final Performance Appraisal 
Aligned with EPP – Provided by Complainant). 
636 Compl. Brief, OHA Dkt. No. 21-38-CP, at 6 and 8. 
637 Id. at 6. 
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Haller’s behavior as intimidating and that  Complainant regarded it  as “workplace bullying.”638   
To the extent Complainant’s “workplace bullying” allegation is in response to criticism of his 
performance, “(j)ob-related criticism can prompt an employee to improve (his) performance and 
thus lead to a new and more constructive employment relationship.”639 Even alleged scolding and 
berating an employee, if that was the genesis of the “workplace bullying” allegation here, would 
not constitute harassment in a whistleblower reprisal action.640  Without more, Complainant’s 
allegation does not detract from the evidence of his persistent and documented poor performance 
or that his poor performance was the basis for his termination.   

When the evidence and parties’ arguments are viewed in the aggregate, what becomes clear 
is that DuPage ROE’s termination of Complainant was based on persistent and significant job 
performance deficiencies, not retaliation.  Whether Complainant’s job performance deficiencies 
were rooted in incompetence, which Complainant aggressively disputes, is, for the most part, 
unclear.  There is evidence that Complainant was not competent in technology skills needed for 
project management and assigned projects not merely related to, but as also reflected in, the 
computer use incident(s) underlying issuance of the PAR wherein Complainant used his personal 
computer because he was unable to navigate the computer DuPage ROE had issued to him. Rather, 
the explanation that emerges from the evidence as well as Complainant’s arguments concerning 
his other performance issues is that his performance deficiencies were rooted in Complainant’s 
belief that he, not Haller and Hunt, had the know-how to run the grant programs as Haller and 
Hunt were only academics and they lacked experience in grant management 641; that he did not 
recognize Haller as his supervisor or follow her instructions, which may have been exacerbated by 
Ruscitti’s suggestions that he was to serve as watch-dog over Haller and Hunt642; that he formed 
opinions about what work on the grant projects should and should not be done and did not perform 
tasks assigned to him that were inconsistent with his opinions; and, more generally, that his 
experience in a well-developed urban educational grant program office may not have provided him 
the skills needed for standing up and developing a rural educational grant program.  Additionally, 
as the OIG noted, certain aspects of Complainant’s performance problems may have been 
attributable to his remote work status and not having sufficient in person supervision.643  

In short, there is no evidence that DuPage ROE supervisors’ alleged desire to see 
Complainant terminated after he made protected disclosures rather than based on his unsatisfactory 
job performance was the cause of  his termination. To the contrary, the evidence shows that 
DuPage ROE honestly believed that  Complainant’s performance was inadequate, terminated him 
based on that belief, and provided clear and convincing evidence that it would have terminated 
Complainant regardless of the disclosures.  The record evidence, when considered in the aggregate 
and despite Complainant’s evidence, does not detract from DuPage ROE’s clear and convincing 
evidence that it would have terminated Complainant regardless of his disclosures.   

638 OIG Report, Attachment 1 to Attachment 2 (Interview Report of Complainant) at 8 – 9, 14 - 15. 
639 Oest v. Ill Dep’t of Corr., 240 F.3d 605, 613 (7th Cir. 2001). 
640 See Lam v. Springs Window Fashions, LLC, 37 F. 4th 431, 438 (7th Cir. 2022). 
641 OIG Report, Attachment 2 (Interview Report of Complainant) at 4 and 6. 
642 Id. 
643 OIG Report at 10. 
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XI. CONCLUSIONS OF LAW

1. Complainant satisfied the first requirement of his initial burden of proof required in 41
U.S.C. § 4712, by establishing he was an employee of a federal grantee and subgrantee.

2. Complainant satisfied the second requirement of his initial burden of proof by
establishing he made disclosures protected by 41 U.S.C. § 4712(a)(2), concerning
misuse of  Department grant funds.

3. Complainant has met his burden of showing that he experienced five personnel actions,
including a removal of fiscal duties from the SEED Grant at ISU, a modification in
duties/position at DuPage ROE, placement on an EPP, issuance of a PAR, and
termination from his position at DuPage ROE, that the NDAA prohibits a  grantee or
subgrantee from taking against an employee as reprisal for making a protected
disclosure.

4. Complainant failed to show that his protected disclosure was a contributing factor in
removal of his fiscal duties on the SEED Grant.  Additionally, DuPage ROE provided
clear and convincing evidence that it would have taken this action regardless of his
disclosure.

5. Complainant showed by a preponderance of evidence that his first disclosure was a
contributing factor to DuPage ROE’s  modification of his duties to development work.
However, DuPage ROE provided clear and convincing evidence that it would have
changed Complainant’s duties regardless of any protected disclosures.

6. Complainant provided evidence that showed by a preponderance that his disclosures
about the vendor contract and invoice allocation issues were a contributing factor to
DuPage ROE placing him on an EPP.  However, DuPage ROE provided clear and
convincing evidence of Complainant’s numerous and significant job performance
issues and that it would have placed him on a performance plan regardless of any
protected disclosures.

7. Complainant provided evidence that  showed by a preponderance that his second
disclosure was a contributing factor to the PAR’s issuance.  However, DuPage ROE
provided clear and convincing evidence that it would have issued the PAR to
Complainant regardless of the disclosure.

8. Complainant provided evidence that showed by a preponderance that his second
disclosure was a contributing factor to his termination.  However,  DuPage ROE
provided clear and convincing evidence that it would have terminated Complainant
regardless of any protected disclosures based on Complainant’s numerous and
significant job performance issues.
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9. There is an insufficient basis to conclude that DuPage ROE retaliated against
Complainant for disclosing a misuse of Department grant funds.  Rather, record
evidence has demonstrated clearly and convincingly that DuPage ROE would have
taken the personnel actions even if Complainant had not made the protected
disclosures.

XII. Order

The Findings of the Office of Inspection General’s Report of Investigation, as modified 
herein and as reflected in the above Conclusions of Law section, are  supported by substantial 
evidence and, therefore, are AFFIRMED.  Accordingly, the relief requested by Complainant is 
DENIED. 

XIII. APPEAL RIGHTS

This order constitutes an order denying relief issued by the head of the executive agency 
under 41 U.S.C. § 4712(c)(1), pursuant to the authority delegated by the Secretary of Education. 
This is the final decision, on remand, of the Department of Education in this matter.  Information 
on appeal rights is contained in the Notice of Final Agency Decision and Order and Appeal Rights 
on the next page. 

DATE OF DECISION: March 20, 2024 

_________________________________ 
Elizabeth Figueroa 
Chief Administrative Law Judge 
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NOTICE OF FINAL AGENCY DECISION AND ORDER 
 AND  

APPEAL RIGHTS 

This is the final Department decision on the matter addressing whether there is sufficient 
basis to conclude that Complainant was subjected to reprisal following a protected disclosure in 
violation of  41 U.S.C.§ 4712(a).   The following language summarizes the statutory appeal rights 
and enforcement as set forth in 41 U.S.C. §§ 4712(c)(2),(4), and (5). The statute does not authorize 
motions for reconsideration. This information is not intended to alter or interpret the statute 
or controlling law and does not provide legal advice.   

RIGHT TO DE NOVO ACTION AT LAW OR EQUITY: If the complainant has been 
denied the relief sought, the complainant may bring a de novo action at law or equity against the 
contractor, subcontractor, grantee, subgrantee, or personal services contractor to seek 
compensatory damages and other relief available under this section in the appropriate district court 
of the United States, provided the action is brought no more than two years after the date relief has 
been denied. The appropriate district court shall have jurisdiction without regard to the amount in 
controversy. 41 U.S.C. § 4712(c)(2). 

JUDICIAL REVEW: Any person adversely affected or aggrieved by this order may 
obtain review in the United States court of appeals for a circuit in which the reprisal is alleged to 
have occurred, provided that the appeal is filed no more than 60 days after the issuance of the 
order. The court of appeals review shall conform to Chapter 7 of Title 5 of the United States Code. 
Filing an appeal shall not act to stay the enforcement of this order unless a stay is specifically 
entered by the appropriate court of appeals.  41 U.S.C. § 4712(c)(5). 

ENFORCEMENT: The Secretary of the Department shall file an action for enforcement 
of this order in the United Stated district court for a district in which the reprisal was found to have 
occurred whenever a person fails to comply with this order. In the enforcement action, the court 
may grant appropriate relief, including injunctive relief, compensatory and exemplary damages, 
and attorney fees and costs. The person upon whose behalf an order was issued may also file an 
enforcement action or may join in an action filed by the Secretary of the Department.  41 U.S.C. 
§ 4712(c)(4). Only the appropriate court of appeals may stay the enforcement of this order. 41
U.S.C. § 4712(c)(5).
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